SUTHERLAND – ARMY 20000338


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 FRANKLIN L. SUTHERLAND

United States Army, Appellant

ARMY 20000338

24th Infantry Division (Mech) and Fort Riley

R. F. Holland, Military Judge

For Appellant:  Major Mary M. McCord, JA; Captain John N. Maher, JA.

For Appellee:  Pursuant to A.C.C.A Rule 15.2, no response filed.

3 November 2000

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, a military judge sitting as a special court-martial convicted appellant of larceny of computer equipment, nonmilitary property of a value more than $100.00, and burglary with intent to commit larceny, in violation of Articles 121 and 129, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 929 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 100 days, forfeiture of $750.00 pay per month for four months, and reduction to Private E1.  This case is before the court for automatic review under Article 66, UCMJ.

While not raised as error, we note that the approved forfeiture of $750.00 pay per month for four months exceeds the limit of two-thirds pay per month for six months established by Rule for Courts-Martial 201(f)(2)(B)(i) [hereinafter R.C.M.].  It appears that in this case the maximum forfeiture was calculated using the pay grade E2 rather than E1.  Maximum forfeitures are based upon the grade to which the appellant is reduced.  R.C.M. 1003(b)(2).  We will correct this error in our decretal paragraph.

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 100 days, forfeiture of $670.00 pay per month for four months, and reduction to Private E1.
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