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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, in accordance with his pleas, of desertion terminated by apprehension, distribution of methylenedioxymethamphetamine (ecstacy), use of ecstacy, use of lysergic acid diethylamide (LSD), adultery (two specifications), communication of a threat, and false swearing, in violation of Articles 85, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 912a, and 934.  The military judge sentenced the appellant to a dishonorable discharge, confinement for 60 months, forfeiture of all pay and allowances, and reduction to Private E1.  In conformance with a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.


Although this case was submitted on its merits without any assignments of error, one matter deserves comment.  During the sentencing case, the trial counsel argued vigorously for a dishonorable discharge and confinement for twenty months.  The trial defense counsel countered that the appellant was not a bad person, that his crimes resulted from significant stress in his personal and professional life, and that the offenses were not as serious as they seemed.  Further, in view of the accused’s stated desire “to go home to Tucson, marry his fiancée and be a father to his daughter,” the trial defense counsel argued that an appropriate sentence would include a bad-conduct discharge, confinement for six months, and total forfeitures.  Although the appellant implicitly acknowledged in his unsworn statement the likelihood of his discharge when he expressed his desire to return home to be with his family, the military judge neglected to inquire of the appellant whether he authorized and agreed with his counsel’s argument. 

After trial, in a personal letter submitted to the convening authority under Rule for Courts-Martial 1105, the appellant stated, “[I]f at all possible I would like the opportunity to go back to Ft. Campbell and give speeches on how and why drugs[,] w[h]ether using or distributing[,] can and will affect your life and career.  I firmly believe it would be helpful coming from person[a]l experience.”  


Our superior court has held that “where the record is silent regarding an accused’s desires, defense counsel may not concede that a punitive discharge is appropriate.”  United States v. Lyons, 36 M.J. 425, 427 (C.M.A. 1993) (citation omitted).  Therefore, “when defense counsel does seek a punitive discharge or does concede the appropriateness of such a discharge—even as a tactical step to accomplish mitigation of other elements of a possible sentence—counsel must make a record that such advocacy is pursuant to the accused’s wishes.”  United States v. Dresen, 40 M.J. 462, 465 (C.M.A. 1994) (citations omitted).  In other words, there must be “an adequate record of appellant’s desire that a punitive discharge be actually imposed.”  United States v. Pineda, No. 99-0915, 2001 CAAF LEXIS 12, *9 (C.A.A.F. Jan. 9, 2001). 


In the present case, the appellant simply stated in an unsworn statement that he desired to return home after his sentence to confinement to be with his fiancée who was pregnant with his child.  He did not explicitly express his desires regarding a punitive discharge.  In his letter to the convening authority, he expressed a vague desire to return to Fort Campbell.  Given these circumstances, we hold that the record is inadequate to determine the appellant’s desire regarding the imposition of a punitive discharge.


However, an inadequate record “does not, per se, require an appellate court to set aside [the appellant’s] court-martial sentence.”  Pineda, 2001 CAAF LEXIS 12, at *9 (citing Dresen, 40 M.J. at 465).  This court must determine whether the error caused “sufficient prejudice,” applying the second prong of the test for ineffective assistance of counsel set forth in Strickland v. Washington, 466 U.S. 668 (1984).  Pineda, 2001 CAAF LEXIS 12, at *10.  “[W]here the facts of a given case compel a conclusion that a bad-conduct discharge was reasonably likely, we do not normally order a new sentence hearing.”  Pineda, 2001 CAAF LEXIS 12, at *10 (citing United States v. Volmar, 15 M.J. 339, 343 (C.M.A. 1983)). 


Based on the severity of the appellant’s offenses and the relative weakness of his case in extenuation and mitigation, there was a reasonable certainty that a punitive discharge would be adjudged in the appellant’s case.  In support of this conclusion, we need only point to the stipulation of fact, which chronicles the appellant’s deceitful acts, threats, multiple drug offenses, and desertion terminated by apprehension.  Additionally, in committing these serious offenses, the appellant breached the trust invested in him as a noncommissioned officer.  After the military judge announced the sentence and examined the sentence limitation in the pretrial agreement, he stated, “Obviously, I viewed these offenses far more seriously than either the prosecutor or the convening authority.”(  Under the facts of this case, we follow Volmar and conclude that, considering the totality of the circumstances, a punitive discharge was highly probable.  Volmar, 15 M.J. at 343.  Consequently, we hold that the error in this case did not prejudice the appellant.  See Pineda, 2001 CAAF LEXIS 12, at *11.  

The issue in this case could have been easily resolved by timely judicial inquiry on the record regarding the accused’s desires.  We urge judicial vigilance in ascertaining the accused’s desires and concurrence when a trial defense counsel argues for a punitive discharge.

We have considered and find no merit in any of the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( As our superior court in Pineda stated, “[T]his was a trial before a military judge alone, and we are confident that this judge was aware that a proper record had not been made and disregarded the improper argument before him.”  Pineda, 2001 CAAF LEXIS 12, at *11 (citations omitted).
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