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MEMORANDUM OPINION
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CASIDA, Judge:

In accordance with his plea of guilty, a military judge convicted appellant at a general court-martial of using marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  Contrary to his pleas, a court-martial composed of officer and enlisted members convicted appellant of conspiracy to commit robbery (two specifications), conspiracy to distribute Lysergic Acid Diethylamide (LSD), distribution of LSD (two specifications), introduction of LSD onto a military installation, and robbery, in violation of Articles 81, 112a, and 122, UCMJ.  The adjudged and approved sentence was a bad-conduct discharge, confinement for eight years and forfeiture of all pay and allowances.  

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s response thereto, and the oral arguments of counsel.  None of the allegations of error warrants relief.

FACTS

During the evening of 1 August 1997, appellant, Private (PVT) Woodson, Private First Class (PFC) Lee, PFC Dearing, PVT Rackley and Steven Eric Childs, a civilian, were in a barracks room at Fort Campbell, Kentucky.  Childs, a local drug dealer, had made arrangements to purchase or trade for marijuana from a soldier named “Neil.”  The transaction was to take place that evening in an off-post motel room at the Oak Haven Motel.  Childs suggested that the soldiers present in the barracks room rob Neil of his marijuana and anything else of value he might have.  The group of soldiers then traveled to the motel in appellant’s vehicle.  Upon arrival, Childs declined to be involved in the robbery and solicited a ride to another motel, the Skyway Motel, where he rented a room.  

The soldiers awaiting Neil’s arrival in the Oak Haven Motel room had possession of Woodson’s “SKS” assault rifle, loaded with ammunition, to accomplish the robbery.  When Neil failed to appear after a wait of an hour or two, Woodson proposed that the soldiers rob Childs instead.  The group proceeded to the Skyway Motel and entered Childs’ room, where they engaged Childs in conversation and played dice.  Two females were in the room and one of them testified at trial that Childs bragged about having “acid,” or LSD.  Everyone watched Childs place a dosage of liquid from a glass vial on the other female’s tongue.  (As discovered later, Childs had four vials of the liquid in a paper bag, which he kept inside a garment bag.)  The females departed the motel.  A short time later, Rackley went to the car, retrieved the rifle and burst back into the room, demanding that Childs turn over his money.  Childs threw a wad of money on the floor.  Dearing scooped up the money and Woodson seized the vials of liquid from the garment bag.  Childs, no longer intimidated, began wrestling with Rackley for control of the rifle, while the rest of the group fled from the motel room.  Childs and Rackley ended up outside the room in the parking lot, whereupon all the soldiers fled the area.  

After spending the night at an off-post residence, the soldiers divided the stolen money among themselves the next morning.  They also agreed to sell the liquid, which they believed to be LSD, and split the proceeds.  Appellant stated that a soldier, PVT Oren, might purchase some of the LSD.  The group then returned to their barracks on Fort Campbell.  The government produced no direct evidence as to how the vials of alleged LSD ended up on the installation, or where they were kept upon arrival.  PFC Lee, who testified against some of the co-conspirators pursuant to a pretrial agreement, testified that the three vials of liquid introduced as evidence appeared to be identical to the vials taken from Childs, based upon their appearance and the rather unique packaging of the vials.

Private First Class Lee stated that, later that day, he talked to Oren and learned that Woodson had already approached Oren to purchase LSD.  Still later, Lee was again in Oren’s barracks room when Oren said he was waiting on Woodson and appellant to stop by to sell some acid.  Appellant and Woodson then entered the room.  Lee witnessed what appeared to be the exchange of LSD for money.  He did not see the LSD change hands, but he testified that Oren gave either appellant or Woodson $250.00, and Lee later saw Woodson with the cash.  Private Stevens, who, unbeknownst to the conspirators, was an informant for the Criminal Investigation Command (CID) at Fort Campbell, was also present during the transaction.  He also did not see the vial change hands, but testified that Oren gave the cash to appellant.  All the soldiers involved in the robbery of Childs were present at the sale, but Rackley, Dearing, and Lee played no discernible role.  Stevens testified that he later witnessed Oren placing drops from the vial on sugar cubes, a common means of distributing and consuming liquid LSD.  Stevens testified that Oren placed one drop on each cube, consumed one cube, remarked that the dosage was insufficient, and then added another drop to each cube.  

Private Stevens reported the presence of the liquid LSD on post and was instructed by CID agents to arrange to purchase the remainder of the LSD.  Stevens made the arrangements with appellant two days after the transaction with Oren.  The first attempt to consummate the transaction failed because the LSD was stored in an unidentified location to which appellant did not have immediate access.  Upon the second attempt that evening, Woodson borrowed a car and drove appellant and Lee to the prearranged location; Rackley and Dearing were not present for this transaction.  Appellant moved to Stevens’ car to consummate the transaction while Lee and Woodson waited in the borrowed car.  After appellant had sold Stevens the remaining three vials of LSD for $850.00 of CID funds, the informant gave the prearranged signal and all parties were apprehended by CID agents hiding nearby.  The $850.00 was recovered from appellant during a search of his person.  Laboratory testing of the liquid in the three vials revealed that it was, in fact, LSD.

DISCUSSION

Appellant complains that the evidence relating to the findings of guilty on the charge of introducing LSD onto Fort Campbell and the charge of distributing LSD to PVT Oren are legally and factually insufficient.  With regard to the distribution charge, appellant points out that neither of the witnesses who testified about the transaction actually saw a vial change hands, and that, if some substance did change hands, there was insufficient proof of the identity of the substance because the substance was not recovered and therefore not tested to establish its illegal character.  With regard to the introduction charge, appellant notes that there was no direct evidence as to how, when, or even whether appellant transported the LSD allegedly sold to Oren or the LSD seized during the “controlled buy” onto the installation.  Appellant also attacks the testimony of Lee and Stevens as unreliable because they both testified in exchange for leniency.

To determine legal sufficiency, we must decide “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 324 (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  As we apply this test, we must “‘draw every reasonable inference from the evidence of record in favor of the prosecution.’”  United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993)(quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)); cf. United States v. Russell, 47 M.J. 412, 413, cert. denied, 523 U.S. 1123 (1998).  To determine factual sufficiency of the evidence, a power unique to this court, see UCMJ art. 66(c), the test we apply is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of [this court] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  Turner, 25 M.J. at 325.  

To place the facts recited above in their appropriate legal context, we note that the military judge instructed the members of the court-martial, inter alia, on vicarious liability of co-conspirators
 in relation to the charge of introducing the LSD onto the installation.  He also instructed on aiding and abetting
 and vicarious liability of co-conspirators in relation to the charge of distributing LSD to PVT Oren.

We conclude that the challenged findings are legally and factually sufficient.  The vials of LSD first came into the case when Childs, a known drug dealer who the conspirators were planning to rob at the motel, bragged in the presence of the conspirators that he had LSD and removed a vial of liquid from his garment bag and placed a drop of the liquid on the female’s tongue.  Testimony concerning these events came from both PFC Lee and the other female.  During the subsequent robbery, Woodson reached into the garment bag and stole four vials.  Lee identified the three vials later seized during the controlled buy as identical in appearance to the vial used by Childs. 

We find the testimony of Lee and Stevens to be consistent and believable.  While both were testifying to ameliorate their own legal predicaments, their testimony is largely corroborated, directly or circumstantially, by other evidence.

Application of the theory of circumstantial evidence, and common logic, proves that at least one of the conspirators brought the LSD on post.  It matters not which one actually carried it; the object of the conspiracy was to sell the LSD.  Carrying it on post accomplished that objective.  Under the law of vicarious liability of co-conspirators, all conspirators are criminally liable for the crime.  See Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 5c(5). 

It also requires no leap of logic to conclude that the fourth vial was sold to Oren, and appellant is criminally liable, whether or not he handed the vial to Oren or received the money.  We find that, the vial was the missing fourth vial of LSD.  Our superior court, in United States v. Nicholson, 49 M.J. 478, 480 (1998)(citing United States v. Wright, 16 F.3d 1429 (6th Cir. 1994)), listed several criteria to be used in determining the sufficiency of proof of identity of a substance when illegal drug transactions are charged, but the substance is not available for testing.  These criteria include: 

“the physical appearance of the substance”; evidence that the substance had the expected drug effect; “evidence that the substance was used in the same manner as the illicit drug” in question; evidence that transactions involving the substance were for high prices, paid in cash, and covert; “and evidence that the substance was called by the name of the illegal narcotic” by those in its presence.

Nicholson, 49 M.J. at 480 (citing Wright, 16 F.3d at 1439).

All these criteria are met in this case.  The substance was in liquid form and packaged in small glass vials, a common form of LSD.  Oren ingested a sample of the substance and determined that it was not as potent as expected, but he did not complain that it was not LSD.  He was putting drops of the substance on sugar cubes, a common method of selling individual doses of LSD.  Both Lee and Stevens testified that either Woodson or appellant ended up with $250.00 in cash after the transaction, a per vial cost similar to the monetary amount involved in the controlled buy.  Oren, in his conversation with Lee, called the substance “acid,” a common street name for LSD.  Finally, the three vials purchased during the controlled buy were determined by laboratory testing to be LSD. 

All the facts derived from both direct and circumstantial evidence fit together like a jigsaw puzzle; the pieces fit into the only reasonable picture.  We hold that the evidence adduced at trial is both legally and factually sufficient to support the challenged findings of guilty.

The remaining assignments of error are without merit and warrant no discussion.  The matters raised by appellant pursuant to Grostefon, 12 M.J. 431, are without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge TRANT concur.
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Deputy Clerk of Court

� See Dep't of Army, Pam. 27-9, Legal Services:  Military Judges' Benchbook, para. 7-1-4 (30 Sep. 1996).





� See id.; para. 7-1-1.
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