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MEMORANDUM OPINION

-----------------------------------------
HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, larceny, and forgery in violation of Articles 81, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 923 [hereinafter UCMJ].  A panel composed of officers and enlisted members sentenced appellant to a bad-conduct discharge, confinement for one year, total forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence. 

This case is before us for review pursuant to Article 66, UCMJ.  Appellant raises an issue on appeal regarding the providence of his guilty plea to forgery (the Specification of Charge III).  Specifically appellant asserts, “The military judge erred by finding appellant’s plea of guilty [to forgery] provident when appellant’s providence inquiry statements established his actions did not legally constitute a forgery.”  Appellate government counsel do not concede the error but, citing United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987), state that if this court agrees with appellant, this court can “affirm a closely-related offense of making a false official statement.”  Appellant’s assignment of error merits discussion and corrective action, but it does not warrant sentence relief.  We will take appropriate action in our decretal paragraph.
BACKGROUND
The Specification of Charge III alleges that appellant “did . . . with the intent to defraud, falsely alter several U.S. Army enlistment bonus entitlements by entering an increased value into the Defense MilPay Office System, which said entries would, if genuine, apparently operate to the legal harm of another.”  (Emphasis added.)  Appellant was found guilty of this offense in accordance with his plea; however, statements made by appellant at his trial necessitate that we conform the findings of guilty to the evidence adduced at trial.  
During the providence inquiry, appellant informed the military judge that he worked as the “bonus and enlistment” clerk in the 39th Finance Battalion in Hanau, Germany.  Appellant explained that, among other duties, he processed initial enlistment bonuses for soldiers reporting to their first permanent duty assignment.  To accomplish this task, appellant said he was required to type the proper information concerning the bonus into the finance database, “give it a couple of days before it would actually load up on [the unit’s finance] system, and then . . . go in there and release the payment to the soldier’s account.”  Appellant, who perceived his access to the finance database as an opportunity to make money, said he approached four different soldiers “with the proposition as far as changing [the] bonus to increase [the] bonus” in exchange for the soldiers agreeing to give him a portion of the increased bonus.  Appellant told the military judge that to effect his scheme, he entered inflated bonus entitlements into the finance computer system to generate overpayments to each co-conspirator and fraudulently altered the hard copy of the enlistment contracts to match the inflated figures.  Appellant said that each soldier then paid him some cash once they received the money.
  The total amount that the government was defrauded under this conspiracy was $15,800.00.

The following exchange occurred during the discussion of the charged offenses:
 

MJ:  This document you changed on the computer -- trial counsel, is the writing of Charge III electronic?

TC:  No, Your Honor.

MJ:  What are you talking about?

TC:  Hard copy contract that is subsequently put into the system.  The numbers are put in based on what appears on the hard copy.

DC:  Sir, if I may, they are handwritten contracts by the recruiter.  They write in [$1,000.00] for example, and then that number is put into the computer.
MJ:  Okay.  Private Smith, when [a co-conspirator] came up and you told her about this way to make what would appear to be easy money, did you change her contract?

ACC:  Yes, sir.

MJ:  Her hard copy?

ACC:  Yes, sir.

MJ:  Was that the enlistment bonus contract?

ACC:  Yes, sir.
. . . .
MJ:  When you and [the co-conspirator] agreed to do this, you made the input of data into the computer and changed the document.  Is that correct?

ACC:  Yes, sir.

MJ:  Do you remember which one was done first, or did it make any difference?

ACC:  It didn’t make any difference, sir.

MJ:  Okay.  What happens to the document after you change it?  Does anybody else see it?

ACC:  Sometimes, but most of the time -- some I work with are audited, but most of the time it was not audited, sir.

MJ:  What do you do with the contract itself?

ACC:  With the contract we file them.

MJ:  You file that at finance?

ACC:  Yes, sir.

. . . .
MJ:  In each of these cases, you input data into the Defense MilPay Office system in order to get the money?
ACC:  Yes, sir.

MJ:  Trial counsel, on the forgery specification, is there any issue whether this was actually posing a legal liability on another?

TC:  No, Your Honor.

MJ:  There is no issue or it does not?

TC:  There is no issue.
MJ:  Here’s why I’m asking.  It appears to the court that the data input to the [Defense Finance and Accounting Service] system is one that poses a liability on the United States to pay this money, and all this is covering up the tracks to prevent an audit.
TC:  The changing of [the amounts] on the hard copy enlistment bonus changes an enlistment contract such that it appears that in exchange for enlistment of the four soldiers they would be entitled to a bonus.  The bonus is changed from 1 or $2,000 to $7,000.  So, the legal liability is on the hard copy.
MJ:  It’s actually on both.
TC:  It’s on both, but it’s cleaner liability in that you can see it on the four corners of the document, Your Honor.

MJ:  Private Smith, when you changed this document, this U.S. Army enlistment bonus entitlements form, that was a hard copy?

ACC:  Yes, sir.

MJ:  And, in each of these cases involving all four of these soldiers, you changed either a 1 or a 2 to $7,000?

ACC:  Yes, sir.

MJ:  This hard copy was kept at finance?
ACC:  Yes, sir.

MJ:  So, if somebody had looked at[] the check that was paid in this deal would balance?

ACC:  Yes, sir.

MJ:  If you didn’t do that, when somebody performed an audit and looked at it and it didn’t balance, then questions would be raised, right?

ACC:  Yes, sir.
. . . .
MJ:  Although this document wasn’t used to actually get the money, it was used to cover up your tracks in furtherance of getting the money?

ACC:  [Hesitated.]

MJ:  Are you with me on this?  What I’m saying is, if you didn’t change this --

ACC:  Yes, sir, I changed the document so I wouldn’t get caught, sir.

DISCUSSION
As our superior court recently said in United States v. Simmons, 63 M.J. 89 (C.A.A.F. 2006),

A military judge may not accept a guilty plea unless he makes “such inquiry of the accused” that satisfies him of a “factual basis for the plea.”  [Rule for Courts-Martial [hereinafter R.C.M.] 910(e)].  See United States v. Care, 18 [U.S.]C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969) (“The record of trial . . . must reflect . . . that the military trial judge . . . has questioned the accused about what he did or did not do, and what he intended . . . .”).  “The accused must admit every element of the offense(s) to which the accused pleads guilty.”  R.C.M. 910(e) Discussion.  See United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004) (“[The] factual predicate is sufficiently established if ‘the factual circumstances as revealed by the accused himself objectively support that plea.’” (quoting United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)) see also United States v. Jordan, 57 M.J. 236, 239 (C.A.A.F. 2002) (finding that “‘mere conclusions of law recited by an accused . . . are insufficient to provide a factual basis for a guilty plea’” (quoting United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)). 

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not disturb a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  
As described in Article 123, UCMJ, “Any person . . . who, with intent to defraud, falsely makes or alters any . . . writing which would, if genuine, apparently impose a legal liability on another or change his legal right or liability to his prejudice . . . is guilty of forgery.”  Not all false or altered writings are forgeries.  “[T]he Code and Manual stand for the proposition that the mere making of a false signature or other entry on a document is not, in itself, sufficient to constitute forgery; the apparent nature of the document is also critical.”  United States v. Thomas, 25 M.J. 396, 398 (C.M.A. 1988).  “With respect to the apparent legal efficacy of the writing falsely made or altered, the writing must appear either on its face or from extrinsic facts to impose a legal liability on another.”  Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 48c.  Further, an “‘intent to defraud’ means an intent to obtain through a misrepresentation, an article or thing of value and to apply it to one’s own use and benefit or to the use and benefit of another permanently or temporarily.”  Id. at para. 49c(14).  In United States v. Sheeks, 16 U.S.C.M.A. 430, 434-35, 37 C.M.R. 50, 54-55 (1966), our superior court said,
The essence . . . of the offense of forgery is that they be so made with intent to defraud. . . .
Moreover, an intent to deceive is not sufficient to establish an intent to defraud.  . . .  Stated differently, false making of an instrument of apparent legal efficacy, with the intent to deceive, does not make out a violation of [Article 123, UCMJ,] although the intended deception may circumstantially cast light on the ultimate purpose of the accused’s acts.  
(Internal citations omitted).

Therefore, to objectively support a guilty plea to the inartfully drafted specification presented here, appellant had to admit that (1) he “falsely altered several U.S. Army enlistment bonus entitlements by entering an increased value into the Defense MilPay Office (DMO) system;” (2) his alteration of the contracts would, “if genuine, apparently impose a legal liability on another or change another’s legal rights or liabilities to that person’s prejudice;” and (3) he altered the contracts with the intent to defraud.  See MCM, Part IV, para. 48b.  
When discussing the charged offenses, appellant admitted that he conspired with four soldiers to increase the enlistment bonus each soldier was supposed to receive.  Further, when describing his conduct to the military judge, appellant admitted that he took both actions alleged in the forgery specification, he altered the enlistment bonus contracts and he entered false information concerning the bonuses into the DMO system.  However, while appellant admitted the consequences of his actions, that he and his co-conspirators stole thousands of dollars from the government, appellant did not discuss whether the enlistment contracts he altered or the entries he typed into the pay system imposed a legal liability on another.  He merely told the military judge that the contracts were filed in the finance office and they might or might not be reviewed in the event of an audit.  And appellant said that after he typed the false entries into the computer, the soldiers received the inflated bonus.  

Further, concerning the enlistment contracts, appellant did not provide a sufficient factual basis to support that he had an intent to defraud when he altered the bonus contracts.  At one point during the inquiry, appellant admitted that he did so as “part of his scheme to defraud the government out of money,” but he then told the military judge that he changed the enlistment contracts to prevent detection in the event of an audit.  In fact, on a few occasions, appellant asserted that, as for the contracts, his intent was to deceive potential auditors “so [he] wouldn’t get caught.”  Because appellant did not admit every element of the offense of forgery as required by R.C.M. 910(e), we find that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to the Specification of Charge III.  We must now consider whether appellant’s responses to the military judge during the plea inquiry establish any other bases for criminal liability.  We conclude that they do. 

Based on appellant’s plea admissions, we find that appellant is guilty of the closely-related offense of making false official statements under Article 107, UCMJ.  “[A]ny person . . . who, with intent to deceive, . . . makes any other false official statement knowing it to be false, shall be punished as a court-martial may direct.”  UCMJ art. 107.  “A statement is ‘official’ if that statement is ‘made in the line of duty.’”  United States v. Teffeau, 58 M.J. 62, 68 (C.A.A.F. 2003) (quoting MCM, Part IV, para. 31c(1)).  First, we are satisfied that when appellant, in his capacity as the “bonus and enlistment” clerk, entered the DMO system using his password and typed information concerning the enlistment bonus contracts, he made an official statement.  Second, as appellant admitted at his trial, the information he typed into the finance database was false in that it reflected inaccurate and inflated bonus amounts.  Third, appellant admitted during the providence inquiry that he knew he was entering false information regarding the bonuses when he did so.  Fourth, appellant’s responses reveal that he made the false representation to finance with the intent to deceive.  And, finally, the maximum punishment for a violation of Article 107, UCMJ, is the same as the maximum punishment imposed under Article 123, UCMJ.  
In light of these facts, we may affirm a finding of guilty to making false official statements in violation of Article 107, UCMJ.  See Epps, 25 M.J. at 323 (C.M.A. 1987).  We will modify the Specification of Charge III in our decretal paragraph to conform to the facts appellant admitted during the providence inquiry.  See United States v. Sanchez, 54 M.J. 874, 878 & n.5 (Army Ct. Crim. App. 2001).
The court affirms only so much of the finding of guilty of the Specification of Charge III as finds that appellant did, at or near Hanau, Germany, between on or about February 2002 and May 2002, with intent to deceive, make to the Defense Finance and Accounting Service, four official statements, to wit:  Private Danielle M. Diggle was entitled to a reenlistment bonus in the amount of $7,000.00; Private First Class Joshua D. Wallace was entitled to a reenlistment bonus in the amount of $7,000.00; Private Stephanie A. Horanburg was entitled to a reenlistment bonus in the amount of $7,000.00; and Private First Class Luis Alberto Uribe-Sencion was entitled to a reenlistment bonus in the amount of $7,000.00, which statements were totally false and were then known by appellant to be so false.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.

Senior Judge BARTO and Judge MAHER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant testified that he received $1,500.00 each from three of his co-conspirators.  The military judge did not ask appellant how much cash he received from the fourth co-conspirator but elicited sufficient facts from appellant to support that appellant did receive cash in exchange for increasing that soldier’s bonus.





� The military judge noted that this was the amount that was received after taxes were withheld.





� After reading the elements of each of the charged offenses, conspiracy to commit larceny, larceny, and forgery, the military judge discussed the offenses together rather than individually.  Thus, inquiry into the conspiracy and larceny offenses is intertwined with the discussion of the forgery offense.  There was no stipulation of fact from which this court could extract additional information concerning the forgery offense.
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