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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of leaving his place of duty, absence without leave (AWOL) (two specifications), wrongful use of controlled substances (three specifications), larceny (two specifications), and housebreaking, in violation of Articles 86, 112a, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, and forfeiture of $737.00 pay per month for six months.  The convening authority granted appellant clemency and approved only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, and forfeiture of $737.00 pay per month for five months.  The case is before us now for review pursuant to Article 66, UCMJ. 

Appellate defense counsel asserts that the staff judge advocate (SJA) erred by failing to advise the convening authority of the nature of appellant’s pretrial restraint in the SJA’s post-trial recommendation (SJAR).  Based upon the record before us, we find this assertion to be utterly meritless.  If an appellant raises an error in the SJAR on appeal, but fails to satisfy the “colorable showing of possible prejudice” threshold, our superior court has exhorted us to articulate the reasons why there is no prejudice and affirm.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).

BACKGROUND


Appellant was a member of a Kentucky National Guard unit that was activated and deployed to Fort Bragg, North Carolina.  Prior to his unit being activated, appellant placed himself in an inpatient drug rehabilitation program due to his addiction to oxycontin.  Appellant successfully completed this program.  But, once at Fort Bragg, appellant began using both marijuana and cocaine, resulting in a series of adverse actions.  After appellant returned from his second AWOL on 12 November 2002, he was placed in pretrial confinement.


The SJA’s recommendation to the convening authority in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106, contained the annotation:  “Pretrial restraint:  38 days.”  It also included, as enclosures, the record of trial and a recommended action to be taken by the convening authority.  Appellant’s pretrial confinement was correctly annotated on the charge sheet included in the record of trial.  The action included the following:  “The [appellant] will be credited with thirty-eight (38) days of confinement against the sentence of confinement.”  Additionally, appellant noted in his clemency petition that he was confined immediately upon his return from AWOL on 12 November 2002. 

DISCUSSION


Defense appellate counsel asserts that the SJA failed to apprise the convening authority of the nature of appellant’s pretrial restraint.  Article 60(d), UCMJ, and R.C.M. 1106(a) require the SJA to prepare and provide to the convening authority a written recommendation before the convening authority takes action in a general court-martial or a special court-martial that includes a sentence to a bad-conduct discharge or confinement for one year.  The SJA shall use the record of trial to prepare the recommendation (R.C.M. 1106(d)(1)), and include, inter alia, “[a] statement of the nature and duration of any pretrial restraint”  (R.C.M. 1106(d)(3)(D)).  Trial defense counsel failed to object to the SJAR’s summation regarding the nature and duration of appellant’s pretrial restraint.  See R.C.M. 1106(f)(4); R.C.M. 502(d)(6) discussion (E)(v) (defense counsel’s post-trial duty to examine the SJAR and note any errors or omissions).  Rule for Courts-Martial 1106(f)(6) “provides that defense counsel’s failure to comment on any matter in the post-trial recommendation in a timely manner waives any later claim of error, unless it rises to the level of plain error.”  United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000); see United States v. Wellington, 58 M.J. 420, 427 (C.A.A.F. 2003).  Since trial defense counsel failed to comment on the SJAR, this court must test for “plain error.”  United States v. Scalo, 59 M.J. 646, 648 (Army Ct. Crim. App. 2003); see Wellington, 58 M.J. at 427.  


In United States v. Wheelus, however, our superior court set forth a different process for appellate review of SJAR errors that are raised for the first time at the appellate level.  “First, an appellant must allege the error at the Court of Criminal Appeals.”  49 M.J. at 288.  This means that if appellant or trial defense counsel failed to address the alleged error pursuant to R.C.M. 1106(f)(4), either appellate defense counsel must assign the alleged SJAR deficiency as an error in a brief to this court, or appellant must personally bring the deficiency to the attention of this court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982). “Second, an appellant must allege prejudice as a result of the error.”  Wheelus, 49 M.J. at 288.  Essentially, appellant must describe how the alleged omission or misstatement or other SJAR error (uncorrected before action) detrimentally impacted appellant.  “Third, an appellant must show what he would do to resolve the error if given such an opportunity.”  Id.  Appellant must request specific relief, such as a new review and action, or another form of relief within this court’s broad authority to modify the findings and/or sentence in accordance with Article 66(c), UCMJ.  If appellant meets this Wheelus “threshold,” he only needs to make a “colorable showing of possible prejudice” to require a Court of Criminal Appeals to either provide “meaningful relief or return the case” for a new review and action.  Id. at 289.  Since appellate defense counsel raised an SJAR error to this court, the Wheelus framework is applicable.


“[P]osttrial clemency still plays a vital role in the military justice system—even where pretrial agreements have been struck.”  Id.  The convening authority, who arguably is in the best position to evaluate information relevant to clemency, assumes a judicial type role when performing his post-trial duties.  He may grant mercy by reducing appellant’s sentence pursuant to his “command prerogative” UCMJ, art. 60(c)(1), as was done in appellant’s case.  Thus, when deciding what action to take on sentence, “‘justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of the offender.’”  United States v. Green, 37 M.J. 380, 385 (C.M.A. 1993) (quoting Pennsylvania ex. rel. Sullivan v. Ashe, 302 U.S. 51, 55 (1937)).  Not every technical violation of R.C.M. 1106, however, meets the threshold of a colorable showing of possible prejudice.  Accordingly, the question that counsel must evaluate and address before this court is “whether [a]ppellant had a fair opportunity to be heard on clemency before a convening authority, vested with discretion, acting in his case.”  United States v. Lowe, 58 M.J. 261, 263-264 (C.A.A.F. 2003).  

In this case, appellant clearly had a fair opportunity to be heard on clemency matters.  Although we agree the SJA did not characterize the restraint as “confinement,” we find the convening authority was clearly apprised of the nature of appellant’s restraint through the documents enclosed as part of the SJAR.  Appellant’s clemency petition to the convening authority set forth the details of his pretrial restraint.  The SJA forwarded these materials to the convening authority without any dispute as to the accuracy of appellant’s comments.  It is apparent that the convening authority considered appellant’s clemency petition as he granted appellant’s request to reduce the period of confinement by thirty days, in contravention of his SJA’s recommendation.  Under these circumstances—(1) where there was no factual dispute generated by the post-trial submissions; (2) where appellant did not ask the SJA to further clarify the matter; and (3) where there is significant evidence that the convening authority read the matter submitted by appellant—we conclude that appellant has not made the requisite showing of prejudice.  

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION


Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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