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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of being drunk on duty, unlawful entry, and indecent acts, in violation of Articles 112 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912 and 934 [hereinafter UCMJ].  Because the adjudged sentence included forfeiture of all pay and allowances and no confinement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, forfeiture of $639.00 pay per month for six months, and reduction to Private E1.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


The appellant claims, inter alia, that the victim’s deposition should not have been played to the members because she was not unavailable within the meaning of

Military Rule of Evidence 804(a)(5) [hereinafter Mil. R. Evid.].
  We conclude that the victim was unavailable and that her videotaped deposition was properly admitted.  Further, we find the evidence of the drunk on duty charge to be factually insufficient.

FACTS


On 10 October 1998 in Babenhausen, Germany, the appellant entered the government quarters of the victim, Mrs. H, through a second-floor laundry room window.  He entered the bed in which she was sleeping, and touched her abdomen, legs, and buttocks.  These actions formed the bases of the unlawful entry and indecent acts charges.

The victim was pregnant, and desired to return with her two-year old child to her in-law’s home to have the baby and continue her schooling.  She requested and obtained approval for early return of family members at government expense.  Alerted to her desires, the military judge ordered a deposition during a Rule for Courts-Martial [hereinafter R.C.M.] 802 session on 4 December 1998.
  The victim delayed her departure for a week to attend the deposition on 14 December 1998.  During the deposition, she stated that the baby was due 4 March 1999, and that she “wanted to leave as soon as [she] could for the baby’s sake,” but that the Army put a hold on her early return orders until the deposition was completed.

At an Article 39(a), UCMJ, session on 6 January 1999, a new military judge summarized a R.C.M. 802 session in part as follows:


As for witness issues, the only other witness issue that needs to be discussed are – is the deposition of Mrs. H[ ].  A deposition was ordered by The Court.  That deposition was conducted.  Defense Counsel objected to the deposition because Mrs. H[ ], the alleged victim in the case, was being returned to the United States at Government expense.  And my understanding is that she went back to the States by an early return of dependent.  She is approximately seven to eight months pregnant at this time, and she will be unable to travel for the trial.  Is that all correct?

Both trial and defense counsel agreed with the military judge’s summary.

At trial on 13 January 1999, the following colloquy occurred:

DC:  Ma’am, I don’t know if we’ve put on the record—there was an outstanding objection regarding that deposition.

MJ:  Okay.  And to the taking of the deposition?

DC:  There was an objection to the taking of the deposition and to the use.  I believe we’ve discussed it.

MJ:  Well, I’m not sure if we did, so what’s your objection?

DC:  There was an objection that, I believe, is moot right now because of our request for a speedy trial, and it appears that Mrs. H[ ] is unavailable to come back today.

MJ:  Okay.

DC:  And I just wanted to know if that’s what your ruling is, that she is unavailable.

MJ:  Well, I didn’t rule on it.

DC:  Yes, Your Honor.

MJ:  So that’s moot. . . . And [the victim] is pregnant.  And the understanding of all the parties on the 15th, or in early December when the deposition was ordered, was that she could not come back because she would be pregnant and she couldn’t travel back; and she indicated she wasn’t willing to travel back.  Is that correct?

(emphasis added).

The victim’s husband then testified on the issue of whether he and his wife, and not the government, conceived of the early return idea, independent of the offenses.  He concluded:

Q.  Do you know, when she left, what she indicated as to whether or not she would voluntarily return for a trial?  At the time she left, in mid-December, do you know of what her thoughts on that were?

A.  She—her thoughts were, she couldn’t wait to get it over with, and she knew that she couldn’t leave until her deposition was over with.

Q.  Okay.  Once the deposition was over with, did you expect that she was going to come back?

A.  No, ma’am.

The military judge ruled that the victim was unavailable through no fault of the government, and that both sides attended the deposition and had the opportunity to cross-examine the witness.  A videotape of the victim’s deposition was played to the members during the government’s case on the merits.

The appellant, through cross-examination, witnesses, photographs, and a stipulation defended against the unlawful entry charge on a theory of mistake of fact, claiming in argument that he was drunk; his quarters were in the same position in a similar, adjacent building; his front door key did not always work; and he had let himself in through the laundry room window on previous occasions.  His defense to the indecent acts was actual consent or mistake of fact as to consent, because the victim did not cry out or protest in any way (she claimed that she initially thought the man in the bed was her husband, who was due back home at the same time).

LAW


The Supreme Court has emphasized that the government must make a “good faith” effort to produce witnesses at trial in order to satisfy the Confrontation Clause of the Sixth Amendment, especially with respect to the former testimony exception.   Ohio v. Roberts, 448 U.S. 56, 74 (1980).  In interpreting Ohio v. Roberts, our superior court has stated that a witness is unavailable when "the Government has exhausted every reasonable means to secure [a witness'] live testimony."  United States v. Burns, 27 M.J. 92, 97 (C.M.A. 1988).  The prosecution must "clearly establish[ ]" unavailability to meet its heavy burden under the Sixth Amendment and Mil. R. Evid. 804(a).  United States v. Hubbard, 28 M.J. 27, 31 (C.M.A. 1989).  The prosecution’s burden is nevertheless not unlimited:  “[A]fter the Government demonstrate[s the declarant’s] unavailability . . . the burden rest[s] on the defense to refute this showing of unavailability.”  United States v. Cordero, 22 M.J. 216, 221 (C.M.A. 1986).

We overturn a military judge's decision on a witness’ availability only for an abuse of discretion.  United States v. Hampton, 33 M.J. 21 (C.M.A. 1991).  If we find error, we must test for prejudice.  UCMJ art. 59(a).  Because the issue involves a constitutional right, we must reverse the affected convictions unless we can find the error to have been harmless beyond a reasonable doubt.  United States v. Vanderwier, 25 M.J. 263, 267 (C.M.A. 1987).  "[T]he relevant inquiry 'is whether there is a reasonable possibility that the evidence complained of might have contributed to the conviction.'"  United States v. Batten, 31 M.J. 205, 211 (C.M.A. 1990) (quoting Chapman v. California, 386 U.S. 18, 23 (1967)). 

DISCUSSION


On appeal, the appellant’s primary claim is that the government made the victim unavailable by acceding to her request for an early return from Germany.  We are satisfied that the military judge did not abuse her discretion when she ruled that allowing a victim to depart Germany for the United States because of plans, conceived before the offenses and independent of the court-martial, to travel as early as possible during the course of a pregnancy and to return to school, did not make the government at fault for the witness’ absence.  This is true even though the government provided the victim’s plane tickets pursuant to regulations allowing early return of family members.  Compare United States v. Mann, 590 F.2d 361, 366 (1st Cir. 1978) (conviction overturned where government dismissed separate indictment against Australian witness and returned her plane tickets and passport).

Although not argued on appeal, we are likewise satisfied that the military judge did not abuse her discretion in accepting the defense counsel’s concession that the victim was unavailable because she would not return voluntarily to Germany for the trial date the defense counsel had requested.  The victim was beyond the jurisdiction of the court to compel her appearance.  United States v. Crockett, 21 M.J. 423, 427 (C.M.A. 1986).  Thus, once the victim had departed Germany, the government’s options to procure her testimony might have included first, procuring the victim’s presence on the scheduled trial date, within a month after the deposition, by voluntary means; second, delaying the trial until the victim was willing to travel voluntarily to testify, probably at least two months until her baby was born, and some period of time thereafter; and third, moving the trial to a venue where the victim could be compelled to attend.

The defense counsel’s original request for a 13 January 1999 trial date and his continuing request for “speedy” trial precluded the second and third options of delaying or moving the trial.  He relieved the government from further efforts to carry out the first option, voluntary return for trial, by his admission on 6 January 1999 that the victim would not return voluntarily for the scheduled trial date. Thus, based on both counsels’ agreement on the record that the victim would not return for the trial; based on the victim’s statements at her deposition, only twenty-three days earlier, that she was returning as early in her pregnancy as possible “for [her] baby’s sake”; and based on the victim’s husband’s trial testimony confirming her due date of early March 1999, the military judge had ample support for her ruling that the government had met its burden to show that witness was unavailable.  Accord, United States v. Bell, 500 F.2d 1287, 1290 (2d Cir. 1974) (the trial judge did not abuse his discretion when he held that an ill witness was unavailable where the “appellant never contested the genuineness of [the witness’] sickness or raised any issue as to its duration”); compare United States v. Baker, 33 M.J. 788, 791 (A.F.C.M.R. 1991) (defense counsel contested unavailability of witness who had no documented physical impediment to travel, had been beaten by the accused, and had such a “stake in the prosecution” that she had traveled to a previously scheduled trial session and vowed to “finish what she had started.”).  Having properly held that the victim was unavailable within the meaning of Mil. R. Evid. 804(a)(5), the military judge then correctly admitted her deposition as a substitute for her testimony.

FACTUAL SUFFICIENCY

Although not raised by the appellant, we find that the evidence supporting the conviction of Charge III, drunk on duty, is factually insufficient.  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  Specifically, the record contains no proof that the appellant was drunk, that is, that he showed signs of intoxication “sufficient to impair the rational and full exercise of [his] mental or physical faculties.”  Manual for Courts-Martial, United States, (2000 ed.), paras. 35c(6), 36c(1).  The supervising noncommissioned officer who noted the appellant’s arrival on duty in the proper uniform at about 0600 hours and the appellant’s fellow soldier on the same guard team both denied observing any signs of intoxication.  The military policeman who processed the appellant for questioning (about the indecent acts) at about 1245 hours merely noticed a “distinct smell of alcohol.”  The only other evidence consisted of the results of a breathalyzer showing a blood alcohol content of .11 grams of alcohol per 100 milliliters of blood at 1403 hours, and a stipulation that if the appellant had drunk nothing since about 0430 hours, his blood alcohol upon reporting to duty would have been about .26 and he would have been showing signs of severe impairment.  The defense counsel’s concession during argument that the appellant was very intoxicated, in order to support his theory that the appellant mistakenly entered the wrong dwelling in the early morning hours, is not evidence of the appellant’s impaired faculties while on duty.

The remaining assertions of error,
 to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


Accordingly, the findings of guilty of Charge III and its Specification are set aside, and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the Court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $639.00 pay per month for five months, and reduction to Private E1.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Military Rule of Evidence 804 (a)(5) states:





(a) “Unavailability as a witness” includes situations in which the declarant –





. . . .





   	(5) is absent from the hearing and the proponent of the declarant’s statement has been unable to procure the declarant’s attendance . . . by process or other reasonable means . . . .





Once the declarant is ruled unavailable as a witness, Mil. R. Evid. 804(b)(1) permits admission of “[t]estimony given as a witness . . . in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.”  See also UCMJ art. 49(d).  The appellant does not challenge the admissibility of the deposition under this latter provision, just the military judge’s determination of unavailability.





� Previously, at the arraignment on 1 December 1998, the defense counsel obtained, over the trial counsel’s objection, a delay of the trial date until 13 January 1999.


� But see Crockett, 21 M.J. at 427 (trial need not be moved if the resulting cost, delay, and disruption to the military mission of affected units is unreasonably great).


� The appellant’s first assignment of error, that the record of trial was incomplete because it was impossible to tell from the record which portions of the victim’s videotaped deposition were played for the members, was caused by the inexplicable submission to the court of an original, authenticated record containing a verbatim transcript of those portions of the deposition played for the members, with two copies of the record, containing only a summary that described the portions that were played.  These latter two copies, distributed to the appellate divisions, were renumbered from the original so that the omission was not apparent to the reader.  To say we are dismayed at the confusion and waste of appellate resources resulting from this direct violation of Rule for Courts-Martial 1111(a)(1) is an understate�ment.  Cf. United States v. Chaney, 51 M.J. 536, 540 (A.F.Ct. Crim. App. 1999).





PAGE  
7

