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MEMORANDUM OPINION ON REMAND

---------------------------------------------------

Per Curiam:

Protected by a pretrial agreement that limited the approved confinement to twenty months, appellant pled guilty to absence without leave (AWOL), violating a lawful general regulation by storing a weapon in his barracks room, violating a lawful general regulation by possessing twelve shotgun shells, being derelict in the performance of his duties by failing to render an unadulterated urine sample, possessing marijuana, possessing marijuana with the intent to distribute, and using marijuana in violation of Articles 86, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a.  The military judge sentenced appellant to a dishonorable discharge, confinement for eighteen months, total forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.
On 29 March 2005, this court affirmed the findings of guilty and the sentence.  On 15 March 2006, the United States Court of Appeals for the Armed Forces reversed this court’s decision in this case as to Specification 3 of Charge II (violation a lawful general regulation by wrongfully possessing twelve shotgun shells) and as to the sentence but affirmed the decision in all other aspects.  Our superior court returned the record of trial to The Judge Advocate General for remand to this court directing us to either reassess the sentence or order a rehearing.  Because we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  Given the circumstances of this case, we are confident that a rehearing is not necessary.  
Appellant’s bout of misconduct began when his unit returned from a period of training and he decided to purchase marijuana from an off-post acquaintance and smoke it in his barracks room.  The following morning, the charge of quarters (CQ) knocked on appellant’s door at an early hour.  Based on previous unit practices, appellant feared that the CQ’s knock on the door at that hour indicated that the unit had organized a urinalysis.  In an effort to prevent detection of the marijuana in his system, appellant found “an old Tabasco bottle, a miniature one . . . and filled it with laundry detergent.”  Appellant believed the detergent would “contaminate [his] sample so therefore by the time [he] was suppose to render another urine sample . . . [he] would be clean.”  He hid the Tabasco bottle on his person before going to the urinalysis.  When appellant was called to provide a sample, he complied but then, without being seen by the screener, he poured detergent into his urine sample.  
The laboratory tests of appellant’s urine, however, revealed that he had used marijuana and appellant was subsequently called to the criminal investigation division where he gave a statement.  In his statement, appellant admitted not only that he used marijuana and deliberately tampered with his urine sample but also that he had more marijuana hidden in his barracks room.  A few weeks after appellant gave his statement, he chose to go AWOL because he knew his chain of command would not likely approve a request for leave in light of his misconduct.  Appellant remained absent for nearly two months.  When he returned to his unit, he brought with him a semi-automatic handgun he had purchased during his absence and he hid the fully loaded weapon in the air conditioning vent in his room.  Some time thereafter, appellant purchased eighty-four grams of marijuana, a scale, and some baggies.  He admitted that he stored these items in his barracks room and that he intended to sell the marijuana on post.  
Our superior court’s decision to dismiss a single specification alleging a violation of a lawful general regulation does not significantly change the facts and circumstances as appellant presented them to the trial judge.  Further, putting aside the limitations established in appellant’s pretrial agreement, the maximum possible punishment appellant faced at trial based on his pleas was a dishonorable discharge, reduction to Private E1, total forfeiture of all pay and allowances, and confinement for twenty-four and one-half years.  Dismissing Specification 3 of Charge II merely reduces the confinement portion of the maximum possible punishment by two years.  Therefore, based on the facts of this case, we conclude that we can reliably determine what sentence would have been imposed if the error had not occurred.

Reassessing the sentence on the basis of our superior court’s decision, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a dishonorable discharge, confinement for seventeen months, total forfeiture of all pay and allowances, and reduction to Private E1.  
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