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MEMORANDUM OPINION ON FURTHER REVIEW
----------------------------------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

In this case, we are asked, following remand, whether an honorable discharge, effective after this court’s affirming a sentence that included a bad-conduct discharge, has the effect of remitting that discharge.  We hold appellant’s administrative discharge was voidable, properly voided, and did not remit appellant’s premature discharge.
BACKGROUND AND PROCEDURAL HISTORY
Appellant enlisted in the United States Army Reserves under the “Delayed Entry Program” on 27 December 2001.  On February 14, 2002, appellant was discharged from the Delayed Entry/Enlistment Program and enlisted in the Regular Component of the United States Army (Regular Army).  

On 30 June 2005, the government preferred charges against appellant.  There is no evidence in the record to indicate appellant’s records were flagged as a result of the initial investigation against him pursuant to Army Reg. 600-8-2, Personnel—General:  Suspension of Favorable Personnel Actions (Flags) [hereinafter AR 600-8-2], para. 1-12a(2) (23 December 2004).
 
A panel of officers and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of carnal knowledge, indecent acts, and obstruction of justice, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§920 and 934 [hereinafter UCMJ] on 18 January 2006.  The panel sentenced appellant to a bad-conduct discharge, confinement for four years, total forfeiture of all pay and allowances, and reduction to Private E1.  

On 20 January 2006, appellant was reassigned to the Personnel Control Facility (PCF), Fort Sill, Oklahoma.  On 11 September 2006, the convening authority took action on appellant’s case, approving a bad-conduct discharge, confinement for forty-two months, total forfeitures of all pay and allowances, and reduction to Private E-1.  
On 31 March 2008, this court affirmed appellant’s findings and sentence and ordered that appellant receive thirty days confinement credit against his approved sentence to confinement.  United States v. Brasington, ARMY 20060033 (Army Ct. Crim. App. 31 Mar. 2008) (unpub.).
Subsequently, appellant sought review by the United States Court of Appeals for the Armed Forces (C.A.A.F.).  On 10 September 2008, the C.A.A.F. granted appellant’s petition for grant of review, set aside our decision, and remanded this case to our court to “obtain an affidavit from the trial defense counsel responding to [a]ppellant’s allegation of ineffective assistance of counsel.”  United States v. Brasington, 67 M.J. 39 (C.A.A.F. Sept. 10, 2008) (unpub.).  We were instructed to conduct a new review under Article 66(c), UCMJ, and to “review the trial defense counsel’s affidavit and any other relevant matters.”  Id. (citing United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997)).  
Appellant was released from confinement on 23 May 2009, and on 29 July 2009, he went on Involuntary Excess Leave for an indefinite period, still assigned to the Fort Sill PCF, pending final disposition of his appeal.  


On 5 October 2009, we determined appellant failed to demonstrate that his trial defense counsel’s performance was deficient and affirmed the findings and sentence.  United States v. Brasington, ARMY 20060033 (Army Ct. Crim. App. 5 Oct. 2009) (unpub.).  Appellant petitioned the C.A.A.F. for review of this decision on 4 December 2009.
On 29 December 2009, the Commander, Human Resources Command-St. Louis (HRC-St. Louis), issued orders administratively discharging appellant from the “United States Army Reserve,” under honorable conditions.

Appellant petitioned the C.A.A.F. for extraordinary relief in the nature of a writ of prohibition on 2 February 2010, alleging HRC-St. Louis had administratively discharged appellant from the United States Army Reserve with an honorable characterization of service, effective 29 December 2009.  Appellant argued this administrative discharge remitted his bad-conduct discharge and asked the C.A.A.F. to issue an order prohibiting the government from revoking appellant’s honorable discharge.

On 3 March 2010, the commander, Fort Sill PCF, sent a memorandum to the Commander, HRC-St. Louis, advising that appellant was still an Active Component soldier in the United States Army assigned to that PCF, and requested that the Commander, HRC-St. Louis, issue an order voiding the 29 December 2009 discharge order.  In an unrebutted sworn affidavit, the commander, HRC-St. Louis, acknowledged there were no orders releasing appellant from active duty or transferring him from the Active to the Reserve Component and that the discharge order from the U.S. Army Reserve was issued in error.  On 12 March 2010, the commander, HRC-St. Louis, issued an order declaring void the 29 December 2009 discharge order of appellant.


On 5 May 2010, the C.A.A.F. granted appellant’s 4 December 2009 petition and set aside our 5 October 2009 decision.  United States v. Brasington, 69 M.J. 160 (C.A.A.F. May 5, 2010) (unpub.).  The C.A.A.F. remanded the case to this court to consider whether the administrative discharge remitted appellant’s punitive discharge.

LAW AND DISCUSSION


At the time the discharge certificate was issued, appellant was not a United States Army Reserve (USAR) soldier.  Rather, he was a member of the Regular Component of the Army and had been since 14 February 2002.  Appellant originally enlisted in the USAR as part of the Delayed Entry Program on 27 December 2001.  See Army Regulation 601-210 Active Reserve Components Enlistment Program (7 June 2007), Section VII.  Under that program, soldiers who “enlisted in the USAR under the [Delayed Entry Program] . . . must be processed for discharge . . . [u]pon enlistment in the Regular Army.”  Army Reg. 135-178, Army National Guard and Army Reserve:  Enlisted Administrative Separations [hereinafter AR 135-178], para. 15-5 (13 March 2007).  See also id., para. 5-4 (“A Reserve of the Army Soldier will be discharged on enlistment or reenlistment in any regular or reserve component of the U.S. armed forces . . .”).  Appellant was discharged from the USAR and immediately enlisted in the Regular Component on 14 February 2002.  Our service regulations have long established that an enlisted member in the Regular Army is not a member of the Army Reserve.  See United States v. Burns, 15 U.S.C.M.A. 553, 554, 36 C.M.R. 51, 52 (1965).  “Army regulations, dealing with the separation of enlisted persons from the Reserve, . . . appear to require administrative action to discharge a reservist from the Reserve when he enlists in the regular component.”  Id. at 15 U.S.C.M.A. at 555, 36 C.M.R. 53.

We find the commander, HRC-St. Louis did not have the authority to issue a valid discharge certificate for appellant because he was a member of the active component of the Army and was not a USAR soldier.  That commander provided an unrebutted affidavit to this court where he acknowledged his “discharge authority is limited to Soldiers in a reserve status” and at the time his command issued appellant’s discharge orders, appellant was on active duty.  The commander admitted he was

uncertain why despite his being on active duty that the HRC-[St. Louis] database listed [appellant] as being in the [Individual Ready Reserve].  Further, at the time the discharge was issued, [he] had no personal knowledge that [appellant] was on active duty, had been court-martialed, was in confinement, or was pending a punitive discharge.  
The commander, HRC-St. Louis exceeded his authority under AR 135-178 to order appellant’s discharge.  Therefore, appellant’s 29 December 2009 discharge was, at a minimum, voidable and was properly voided on 12 March 2010.  


As an active duty soldier under a sentence to an unsuspended bad-conduct discharge, appellant could “not be discharged before appellate review is completed, unless so directed by [Headquarters, Department of the Army].”  United States v. Estrada, 69 M.J. 45, 47 n.1 (C.A.A.F. 2010) (citing Army Regulation 635-200, Personnel Separations:  Active Duty Enlisted Administrative Separations, para 1-22.d (6 June 2005) (emphasis in original)).  At the time of appellant’s voidable discharge, the court’s 5 October 2009 decision was pending review before the C.A.A.F..  Accordingly, appellate review was not completed.  UCMJ art. 67.  See also UCMJ art. 76.
CONCLUSION

Headquarters, HRC-St. Louis lacked authority to administratively issue appellant an honorable discharge.  Thus, appellant’s administrative discharge was voidable and in this case, properly voided.  Because appellant’s discharge was properly voided, it does not remit or otherwise impact appellant’s approved punitive discharge.

We have examined anew the record of trial and appellant’s prior assignments of error and conclude that, except for those warranting previously awarded relief, the allegations of error are without merit.  Accordingly, the findings of guilty and the approved sentence are AFFIRMED.
Chief Judge TOZZI and Senior Judge JOHNSON concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Judge HAM took final action in this case prior to her permanent change of duty station.


� Though not relevant for our resolution of this specified issue, appellant’s charge sheet acted as a “flag” pursuant to both Army Reg. 27-10, Legal Services:  Military Justice, para. 5-16b. (16 November 2005), and AR 600-8-2, para. 1-12a(2).  A “flag” precludes various forms of favorable actions, including a discharge.  See AR 600-8-2, para. 1-14.g.  However, a flag imposed by a court-martial is non-transferrable.  Id. at para. 1-12a(2).  Thus, the flag would not have followed appellant once he was transferred from Fort Drum to the Fort Sill Personnel Control Facility.
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