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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:  

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of attempted possession and attempted distribution of cocaine, making a false official statement, and possession and distribution of heroin in violation of Articles 80, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for five months, and reduction to Private E1.  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  

The facts reveal that appellant purchased and later distributed what he thought was cocaine.  Subsequently, it was discovered that what he thought was cocaine was really heroin.  The government charged appellant with the attempted possession and attempted distribution of cocaine (Charge I and its Specifications) and the possession and distribution of heroin (Charge IV and its Specifications).  Appellant asserts, inter alia, and the government agrees, that the findings of guilty to Charge I and its Specifications (attempted possession and attempted distribution of cocaine on or about 11 April 2003) constitute an unreasonable multiplication of charges with Charge IV and its Specifications (possession and distribution of heroin on or about 11 April 2003). 

“[T]he principle prohibiting unreasonable multiplication of charges is one that is well established in the history of military law. . . .”  United States v. Quiroz, 55 M.J. 334, 336-37 (C.A.A.F.  2001) (quoting United States v. Quiroz, 53 M.J. 600, 605 (N.M. Ct.Crim.App. 2000).  “[W]hat is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial 307(c)(4) discussion.  We will accept the government’s concession and grant appropriate relief.

Accordingly, the findings of guilty to Charge I and its Specifications are set aside and Charge I and its Specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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