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MEMORANDUM OPINION

-----------------------------------------
HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy on divers occasions with a child under the age of twelve years, indecent liberties with a child under the age of sixteen years, indecent acts with a child under the age of sixteen years (two specifications, one of which alleged acts on divers occasions), and false swearing in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for eleven years, and reduction to Private E1.  The convening authority approved the adjudged sentence. 

This case is before us for review pursuant to Article 66, UCMJ.  Appellant requests relief for errors in the post-trial recommendation (SJAR) wherein the staff judge advocate (SJA) failed to advise the convening authority that appellant’s sodomy offenses as alleged in the Specification of Charge I and indecent acts as alleged in Specification 1 of Charge II occurred “on divers occasions.”(  These errors are repeated in the promulgating order.  Appellant asks this court to set aside and dismiss the erroneously described offenses.  In the alternative, appellant requests that we affirm single acts of misconduct in both specifications and reassess the sentence.  We agree that the SJA incorrectly described these offenses, but decline to adopt appellant’s first proposed course of action as it is completely inappropriate in this case.  We also decline to adopt appellant’s second suggested course of action and will take appropriate action in our decretal paragraph. 
Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).

The action of the convening authority, dated 26 November 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  
Senior Judge BARTO and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( We note that the SJAR also incorrectly informed the convening authority that appellant had not been subject to pretrial restraint.  According to the record of trial, appellant was restricted from 22 April 2003 until 21 July 2003.  The SJA should have advised the convening authority about this period of restriction.  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(D).
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