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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


 A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of indecent acts with a child and indecent liberties with a child, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The court-martial sentenced the appellant to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority deferred all forfeitures of pay and allowances until action, at which time he approved the adjudged sentence.  Pursuant to Article 58b, UCMJ, the convening authority waived forfeitures of pay and allowances in the amount of $926.10 for three months and directed that those monies be paid to the appellant’s spouse.


In this Article 66(c), UCMJ, appeal, the appellant assigns eight errors, two of which were asserted personally under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
  We resolve all assigned and personally asserted errors against the appellant, but three issues merit discussion. 

Jurisdiction


The appellant asserts in his second assigned error that his court-martial lacked jurisdiction because neither of the two military judges who presided were qualified in accordance with the UCMJ.  Article 26(b), UCMJ, sets forth the following qualifications for military judges:

A military judge shall be a commissioned officer of the armed forces who is a member of the bar of a Federal court or a member of the bar of the highest court of a State and who is certified to be qualified for duty as a military judge by the Judge Advocate General of the armed force of which such military judge is a member.  

See also Rule for Courts-Martial 502(c) [hereinafter R.C.M.]; Army Reg. 27-1, Legal Services:  Judge Advocate Legal Services, para. 13-2h(2) (3 Feb. 1995) [hereinafter AR 27-1].


Judge Brownback presided as the military judge over the first two sessions of the appellant’s court-martial:  one session at which the appellant was arraigned and another at which a civilian attorney entered an appearance and requested a delay.  Judge Wright presided over the remaining sessions of the trial.

We have accepted appellate exhibits which reflect that at the time of the appellant’s court-martial, Judge Brownback was an inactive member of the bar of the Commonwealth of Virginia and Judge Wright was an inactive member of the bar of the Commonwealth of Pennsylvania.  The appellate exhibits also indicate that Judge Wright was a member of the bar of this court, but Judge Brownback was not. 


The appellant does not dispute that both judges were commissioned officers of the armed forces and were certified by The Judge Advocate General of the Army as qualified for duty as military judges.  Thus, there is no question that both military judges met two of the three qualifications established by Article 26(b), UCMJ.  However, the appellant argues that Judges Brownback and Wright were unqualified to serve as military judges because, by virtue of their inactive bar status, they failed to meet the bar membership requirement under the statute.  We disagree.


The statute plainly requires only that a military judge be “a member of the bar of a Federal court or a member of the bar of the highest court of a State.”  UCMJ art. 26(b).  It does not specify that a military judge must be an active member of the State bar.  Likewise, nothing in R.C.M. 502 or AR 27-1 requires active, rather than inactive, bar membership.  Furthermore, Judge Wright, who presided over most of the case, enjoyed active membership status in the bar of this Federal court.  Accordingly, we hold that the military judges met the statutory qualifications to serve as military judges in the appellant’s case.
  

Factual Sufficiency


The appellant asserts that the evidence failed to prove his guilt of indecent acts with DF beyond a reasonable doubt.  The specification alleged that the appellant fondled DF’s vagina and placed his finger inside her vagina.  

The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” we as members of this court are ourselves “convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325  (C.M.A. 1987).

a.  Evidence


DF is the appellant’s niece who was, at the time of the offense and trial, a five-year-old German citizen living in Berlin, Germany.  DF testified through an interpreter that while visiting the appellant at his home in Baumholder, Germany, the appellant “stabbed into [her] mumu” with “[his] finger.”  When asked how many times this happened, she stated, “Always.”  DF did not respond to questions about what her “mumu” was or how it felt when the appellant “stabbed” into it.


During cross-examination, the civilian defense counsel attempted to impeach DF’s testimony.  His questions suggested that, because the appellant disciplined DF during her visit in his home, she had a motive to retaliate by making a false accusation and by giving false testimony.  The defense also tried to show that DF’s testimony was influenced by her mother, who sat next to DF during her court appearance.   


DF’s mother, TI, testified about the circumstances of DF’s initial out-of-court report that she had been molested by the appellant.  She explained that the appellant was married to her sister, and that her daughters visited the appellant and his family in Baumholder for about twenty days.  The day after the children returned home, TI informed DF that DF would be staying with Tanja, TI’s best friend, while TI was on a business trip later in the week.  In response, DF immediately became very scared, backed up against the wall, opened her eyes wide, breathed fast and heavily, and loudly exclaimed, “No, I’m not going.”  TI was “shocked” by her daughter’s fearful response because DF knew Tanja very well and always “love[d]” to stay with Tanja.  Because DF seemed so scared, TI decided not to pursue the issue further until after lunch.


When TI again raised the subject after lunch, DF exhibited the same fearful reactions and again said, “I’m not going.”  TI sat down with her daughter and asked why she did not want to go.  DF stated, “What if Tony, Angus, and Dennis do the same [as Brian did]?”  Tony, Angus, and Dennis are Tanja’s husband and two sons, respectively; Brian is the appellant.  TI asked DF what Brian had done, and DF said that “Brian touched [her] mumu.”  TI explained that “mumu” is a German slang word for vagina.  TI testified that she took DF to the bathroom for privacy, and TI further testified:

A.  [DF] put her hand in front of her vagina and she told me that Brian did this, and she moved her hand, and then, she said that he stuck his finger into her mumu and it hurt her very bad.  

Q.  Did you ask her anything else?

A.  I said, because she had her hand very far in the front, I said--I told her, there’s nothing he could stick his finger into and she said, “No, it was not right here.  It was farther in the back.”

Q.  Did you ask her how many times had it happened?

A.  Yes.

Q.  What did she say?

A.  She said everyday.

Q.  Did you really understand what she meant by that?

A.  No.  I asked her, what do you mean “everyday”; was it light or dark outside?  And she said “dark.”

Q.  Did she tell you any dates or times when this happened other than it being dark?

A.  No, she couldn’t.

. . . . 

Q.  Did she say if Brian said anything to her during any of these everyday events?

A.  I just asked her, [“]didn’t you tell [appellant’s wife] or didn’t [appellant’s wife] see anything?” and she said only once [appellant’s wife] came in and Brian held his finger to his mouth and said, “Shh, this is our secret.”  


TI reported the incident to the German police and made an appointment with her doctor to examine DF.  Following an interview by the German police, Doctor (Dr.) Bartels, a gynecologist, examined DF.  As Dr. Bartels questioned DF about the circumstances that brought her to the doctor, DF pulled her dress up around her head and acted very ashamed.  When asked if she had any pain, DF pointed to her genital region.  She also reported experiencing burning during urination.  

Doctor Bartels conducted a medical examination of DF.  Doctor Bartels testified that DF had a vaginal discharge, and her vulva was red and irritated.  Although she observed no bruises, the redness covered DF’s entire genital region and was consistent with manipulation.  

Doctor Bartels’ gynecological examination of DF revealed a 3-5 millimeter tear of her hymen, located at the “2 o’clock” position.  Doctor Bartels testified that the tear was not “fresh”—that it was “older than three or four days, and it [was] not older than some weeks.”  Doctor Bartels explained that the tear was not an anatomical fold, or variation, in the hymen.  Additionally, the injury to the hymen was not self-inflicted or caused by accident.  As further evidence of the source of the injury, Dr. Bartels testified that the entrance of DF’s vagina was wider than normal, and her “hymen was widened as well.”  She stated that the injury was consistent with digital penetration.   


On cross-examination, Dr. Bartels testified that, although she primarily treats adults, she has seen 50-60 young girls in her practice in the past four to five years, ten of whom were seen because of suspicion of abuse.  Doctor Bartels related that in DF’s case she did not perform a colposcopy whereby the injury could be observed under magnification, because she did not want to prolong the examination and she “could see . . . quite clearly that there was [an] injury.”  

When asked whether she had read studies discussing E. coli bacteria as the cause for redness of the genitals, Dr. Bartels testified that E. coli is a common bacteria responsible for children’s vulvitis and colpitis.  However, in DF’s case, the redness was all over the genital region and much stronger than a slight redness associated with those infections. 


On redirect examination, after the defense implied that the doctor was influenced by DF’s mother’s report of suspected abuse, the trial counsel asked for Dr. Bartels’ expert opinion based solely on the medical examination she conducted.  Doctor Bartels replied that she “would suspect child abuse.”


DF’s mother testified that she noticed significant behavioral changes in DF after she returned from her visit with the appellant.  TI testified that, prior to the trip to Baumholder, DF was a very happy child, but afterward she was very angry.  After the visit with the appellant, DF refused to take a bath without wearing her bathing suit or panties.  She also began wetting her bed, had trouble sleeping, and insisted on sleeping with her mother.  Finally, DF became very shy around people.

The defense case was composed of several lay and expert witnesses.  Two lay witnesses testified that they visited the appellant and his family two to four times during the period that DF was a guest in the appellant’s home.  Both witnesses testified that DF acted normally and that her demeanor toward the appellant did not change over the course of the several times they observed her.  


The defense also called two expert witnesses.  Doctor Fuller, a pediatrician with specialized training in child abuse, described the anatomical structure of the hymen and the desirability of using a colposcope to examine a hymen for injury.  Doctor Fuller testified that “[t]here’s also a lot of redundancy in the hymen and . . . sometimes without the use of a colposcope, it can be very difficult to determine what the structures actually represent.”  To the untrained eye, a naturally occurring fold or crease could be mistaken for a tear if a colposcope is not used.  Doctor Fuller, who was present during Dr. Bartels testimony, expressed his opinion that it would be difficult, but not impossible, to determine if there was a tear in the hymen without using a colposcope and other traction and manipulation techniques.   


On cross-examination, Dr. Fuller admitted that a hymen will not tear without penetration.  Therefore, a tear is diagnostic of penetration.  If DF’s hymen were “cuff-like,” as Dr. Bartels testified, one would be less likely to mistake a fold for a tear, but “it would still be almost impossible to tell for sure.”  With digital penetration, it is more common for a tear to be located in the anterior, or top, portion of the hymen.


Doctor Fuller explained that it would not be common for a five-year-old victim of child abuse to cry out for help or to resist her assailant during digital penetration.  Further, after such abuse, a child may not wash her genitalia because of pain and embarrassment, thus leading to vaginitis.   


Doctor Kea, a psychologist, also testified for the defense.  The government conceded that Dr. Kea was “qualified as an expert . . . in the areas of child abuse, investigation, consultation, treatment,” and child suggestibility and recall of memory.
   


Doctor Kea testified extensively about how children acquire information, store it in memory, retrieve it, and express their memories.  He testified about how parents may misinterpret what children say about past events or suggest what children ought to say happened in the past.  Doctor Kea was present for all the testimony in the case.


The civilian defense counsel propounded a lengthy hypothetical question, amounting to the defense’s interpretation of the evidence in the case, and then asked Dr. Kea for his expert opinion of the reliability of “such a young female in light of that scenario.”  In the absence of an objection by the government, Dr. Kea opined that the parent in the hypothetical was “primed” to hear information confirming an earlier report of sexual abuse upon her other daughter.
  Doctor Kea also opined that the child may have been reading cues from the parent, thereby “forgetting that [there are] other possibilities” of what happened.  Finally, Dr. Kea testified that as a child repeats a story over time, the child’s ability to distinguish between truth and fiction is affected.

Finally, Dr. Kea characterized the investigation in this case as “shoddy” and criticized the way DF’s trial testimony was taken in the presence of her mother because there was potential for overt, subtle, or subconscious influence of the child by her mother.

On cross-examination, Dr. Kea admitted that he formed his critical opinion of the investigation in the case based solely on reading TI’s statements to the German police and the Criminal Investigation Command (CID) and DF’s statement to the German police.  He testified that a good investigation would include extensive interviews of the complainant, complainant’s family, friends, school officials, and police investigators.  Yet, Dr. Kea conceded that he had interviewed none of those individuals in this case.

The government called two rebuttal witnesses.  Frau Grabs, a German police investigator who took DF’s initial statement, testified that the content of DF’s pretrial statement was consistent with her in-court testimony.  Doctor Perotta, a board-certified psychiatrist and the chief of child psychiatry, Landstuhl Regional Medical Center, was recognized as an expert in child psychiatry and child interviewing techniques.  He testified that he was present in court for the testimony of Dr. Kea.

Doctor Perotta disagreed with Dr. Kea’s insinuation that DF’s report of abuse was influenced or tainted by her mother and was consequently unreliable.  In Dr. Perotta’s opinion, “it is very difficult to teach a 5-year-old child a script that she can repeat within 48 hours to a trained investigator and fool them.”  Further, bed-wetting, angry outbursts, and not wanting to be naked are not behaviors consistent with implanted memory of child abuse; rather, they are behaviors consistent with actual child abuse.  Finally, in Dr. Perotta’s opinion, Dr. Kea’s criticism of the investigation was based on conjecture about what went on in the interview of DF.  He testified that Dr. Kea “doesn’t know that it was a bad interview, just as I can’t guarantee it was a good interview.” 

b.  Discussion
We find that DF’s testimony that the appellant “stabbed into [her] mumu” with his finger was credible.  In light of TI’s  explanation that “mumu” was DF’s slang word for vagina, this evidence established a prima facie case of indecent acts that was strongly corroborated by other evidence of record.

Doctor Bartels’ expert testimony compellingly corroborated that DF had been digitally penetrated and that her genitals had been manipulated.  Doctor Bartels credibly testified that DF’s hymen was torn; that her genital region was red beyond the extent expected merely from infection; and that her vaginal canal and hymen were “widened.”  The defense pediatric expert, Dr. Fuller, confirmed that a torn hymen was diagnostic of penetration, but the two experts differed regarding Dr. Bartels’ ability to accurately observe the injury to DF’s hymen without the use of a colposcope.  Doctor Bartels was firm in her testimony that she “could see . . . quite clearly that there was [an] injury” to DF’s hymen, and that it was unnecessary to further prolong the examination process by subjecting DF to a colposcopy.  Doctor Fuller was equally adamant that a thorough examination could be made only with the aid of a colposcope, although he conceded that it was not impossible to make the diagnosis without the instrument.  As factfinders, we are satisfied, on the basis of the competing testimony and all the evidence, that DF sustained a torn hymen, external inflammation of her entire genitalia, and an enlarged hymen and vaginal opening.  We find that the appellant inflicted these injuries and conditions by manipulating DF’s genitalia and digitally penetrating her vagina.

Supportive of our findings is the evidence that DF exhibited marked behavioral changes upon returning from her visit to the appellant’s home.  Such changed behaviors, including bed-wetting, sudden outbursts of anger, reluctance to be naked, and shyness, corroborate the sexual abuse.  

Moreover, DF’s fearful demeanor when faced with the prospect of being subjected to the care of other males outside the home is consistent with a child who has been sexually abused.  DF’s description of how the appellant penetrated her and his admonition that “this will be our secret” further support the reliability of DF’s allegation of abuse.  

We consider Dr. Kea’s criticism of the investigation in this case to be speculative and unpersuasive.  More importantly, we do not accept his suggestion that TI implanted a false story in DF’s mind or misinterpreted DF’s story or that DF was capable of relaying a false story to investigators.  DF’s revelation of abuse to her mother, to the German police, to Dr. Bartels, and to the court members was consistent over time and was fundamentally corroborated by the medical evidence of injury by digital penetration.  Using our Article 66, UCMJ, powers, we find no credible motive for DF to fabricate allegations of sexual abuse against her uncle.  Furthermore, TI had absolutely no motive to fabricate a story and implant it in her daughter’s mind.  Finally, the evidence does not support a theory that TI was subconsciously primed for further evidence of the appellant’s abuse of her daughters by reason of her oldest daughter’s earlier report that the appellant had abused her. 

Accordingly, we are satisfied beyond a reasonable doubt of the appellant’s guilt of committing an indecent act with DF by “fondling her vagina and placing his finger inside her vagina.”

Admission of DF’s Out-of-Court Statement to Her Mother

The appellant asserts in his fourth assignment of error that he was denied his Sixth Amendment
 right to confront the witness, DF, when her mother testified that DF told her that the appellant had sexually abused her.  Although the assignment of error asserts a constitutional error only, the appellant’s brief also attacks the military judge’s evidentiary ruling admitting DF’s out-of-court statement as an excited utterance.  We reject both assertions of error.

First, we agree with the government’s observation that it is unclear from the record whether the appellant objected to the statement on either constitutional or evidentiary grounds.  Certainly, the civilian defense counsel failed to make an explicit record objection to the admissibility of this evidence.  At a pretrial hearing, however, the military judge noted that the parties had met during an R.C.M. 802 session, and that they would litigate whether DF’s out-of-court statement constituted an excited utterance.  Under these circumstances, we are satisfied that the evidentiary issue was not waived.  

After an evidentiary hearing, the military judge ruled that DF’s statement was admissible as an excited utterance under Military Rule of Evidence 803(2) [hereinafter Mil. R. Evid.].  Alternatively, she ruled that the statement was admissible under the residual exception to the hearsay rule under Mil. R. Evid. 803(24).
  The military judge attached to the record written findings of fact and conclusions of law regarding her ruling.  As her findings of fact are fully supported by the evidence, we adopt them as our own.  We review the military judge’s decision to admit or exclude hearsay evidence for abuse of discretion.  See United States v. Hyder, 47 M.J. 46, 48 (1997).  

Hearsay is not admissible evidence except as provided by the Military Rules of Evidence or an Act of Congress applicable to trials by courts-martial.  Mil. R. Evid. 802.  As an exception to the rule against hearsay, evidence of an excited utterance may be admitted into evidence.  An excited utterance is “[a] statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.”  Mil. R. Evid. 803(2).  Our superior court has observed that several factors bear on whether a statement qualifies as an excited utterance:

[I]t is universally recognized that, in order for there to be an excited utterance, the statement must be “spontaneous, excited or impulsive rather than the product of reflection and deliberation.”  Further, the event must be “startling.”  And most importantly, the declarant must be “under the stress of excitement caused by the event.”

United States v. Arnold, 25 M.J. 129, 132 (C.M.A. 1987) (citations omitted).  


The time lapse between the startling event and the contested statement is an important factor in deciding whether the declarant was under the stress of the excitement caused by the event, but it is not dispositive.  Id.  In evaluating the lapse of time, courts consider the age of the declarant, the physical and mental state of the declarant, the characteristics of the event, and the subject matter of the statement.  See United States v. Fling, 40 M.J. 847, 851 (A.F.C.M.R. 1994) (citing United States v. Iron Shell, 633 F.2d 77, 86 (8th Cir. 1980)).  “Courts have recognized that stress is often present for a longer period in a young child than in an adult.”  United States v. Pearson, 33 M.J. 913, 915 (A.F.C.M.R. 1991).  Accordingly, “as the age of the declarant decreases, the more elastic the elapsed time factor, within reason.”  United States v. Grant, 38 M.J. 684, 691 (A.F.C.M.R. 1993) (citing Iron Shell, 633 F.2d at 86), aff’d, 42 M.J. 340 (1995).


“[T]he excited utterance exception [to the rule against hearsay] is so ‘firmly rooted’ there is no requirement for the prosecution to demonstrate the declarant’s unavailability at trial in order to satisfy the Confrontation Clause.”  Fling, 40 M.J. at 851 (citing United States v. Clark, 35 M.J. 98, 104-05 (C.M.A. 1992)).        

In the case before us, the military judge exercised sound discretion in ruling that DF’s statement was an excited utterance.  In making her ruling, the military judge properly considered the young age of the declarant (five years); the relatively short lapse of time between the startling event and the statement (as recent as one-and-a-half days); the characteristics and circumstances of the startling event (repeated fondling and digital penetration of a five-year-old girl by her uncle); the open-ended and nonleading nature of TI’s questions that lead to DF’s out-of-court statement; the circumstances under which DF made the statement (DF’s emotional refusal to visit friends); and the declarant’s fearful, excited, and agitated demeanor in reaction to the event.  Accordingly, we are satisfied the military judge did not abuse her discretion in admitting the statement as an excited utterance.
  See generally United States v. Haner, 49 M.J. 72, 76 (1998).  

As for the constitutional issue raised on appeal, the appellant neither expressly nor implicitly objected at trial to the admission of the statement based on the appellant’s constitutional right to confrontation.  This should not be surprising because the victim-declarant actually testified at trial and was subject to unrestricted cross-examination.  In holding there was no confrontation issue in a similar case,
 our superior court observed:

Although the Confrontation Clause may sometimes limit admissibility “of some evidence that would otherwise be admissible under” the Military Rules of Evidence, there is no confrontation issue when the declarant testifies as a witness and is “subject to unrestricted cross-examination” by opposing counsel.  In the instant case, the victim took the stand at trial and was subject to unrestricted cross-examination by the defense.  

United States v. Morgan, 40 M.J. 405, 410 (C.M.A. 1994) (citations omitted).


Without mention of Morgan, the appellant cites Idaho v. Wright, 497 U.S. 805, 814-15 (1990), and Ohio v. Roberts, 448 U.S. 56, 65-66 (1980), for the proposition that, under the Confrontation Clause, hearsay statements are admissible only upon a showing of necessity.  The appellant asserts that this means the government must usually show that the declarant is unavailable.  If the declarant does testify, however, the appellant argues that under California v. Green, 399 U.S. 149, 164 (1970), the contested hearsay statement is admissible only if the declarant “concedes making the statement[]” and “defend[s] or otherwise explain[s] the inconsistency between his prior and his present version of the events in question, thus opening himself to full cross-examination at trial as to both stories.”  The appellant’s analysis is mistaken.


In White v. Illinois, 502 U.S. 346, 351 (1992), the Supreme Court agreed with the Illinois Appellate Court that its later decision in United States v. Inadi, 475 U.S. 387 (1986), “foreclosed any rule requiring that, as a necessary antecedent to the introduction of hearsay testimony, the prosecution must either produce the declarant at trial or show that the declarant is unavailable.”  Of course, in the appellant’s case, the government produced the declarant, so the appellant had the opportunity to conduct cross-examination.  

Not only was the appellant afforded unrestricted opportunity to cross-examine DF, DF’s out-of-court statement was admitted as an excited utterance, an exception to the hearsay rule that has long been recognized as “firmly rooted,” carrying sufficient indicia of reliability to satisfy the requirements of the Confrontation Clause.  White, 502 U.S. at 355 n.8.  The appellant’s reliance on Green is misplaced and inapposite as that case dealt with the predicate for the admissibility of a prior inconsistent statement as substantive evidence.  On the rationale and authority of Morgan, we hold that the Confrontation Clause was not violated by the introduction of DF’s out-of-court statement to her mother.   


We have considered the remaining assignments of error and conclude they lack merit. 


The findings of guilty and the sentence are affirmed.


Judge CHAPMAN and Judge BROWN concur.







FOR THE COURT:







JOSEPH E. ROSS







Colonel, JA







Clerk of Court

� In his first Grostefon claim, the appellant argues that the convening authority’s referral of charges to trial by general court-martial was defective because the acting staff judge advocate (SJA), who rendered the pretrial advice, was disqualified as he was not a member in good standing of a State bar.  The appellant specifically alleges that the acting SJA was not a member in good standing because he assumed inactive bar status and, subsequently, failed to re-register with his bar in either active or inactive status.  This issue is resolved against the appellant under the principles announced in United States v. Steele, 53 M.J. 274 (2000).  In Steele, our superior court held that once a counsel is licensed by competent authority, that counsel’s competence to appear as defense counsel at courts-martial is presumed, and such counsel is not disqualified solely by virtue of his/her inactive status.  The appellant’s second Grostefon assertion, that his counsel were ineffective, is resolved against the appellant under Strickland v. Washington, 466 U.S. 668 (1984), because we conclude that his counsel’s performance was not deficient.  





� See United States v. Herndon, ARMY 9800600 (Army Ct. Crim. App. 14 Mar. 2001) (unpub.), aff’d, 55 M.J. 362 (2001) (summary disposition); United States v. Brown, ARMY 9801503 (Army Ct. Crim. App. 11 Dec. 2000) (unpub.), aff’d, 55 M.J. 366, 366-67 (2001) (summary disposition); United States v. Cloud, ARMY 9800299 (Army Ct. Crim. App. 7 Dec. 2000) (unpub.), aff’d, 55 M.J. 164, 164-65 (2001) (summary disposition).





� Doctor Kea was a “combat stress psychologist” with the U.S. Army Reserve and a drug treatment counselor for the Federal Bureau of Prisons.  He was the former chief psychologist at Fort Leavenworth, Kansas, where he ran the sex offender treatment program. 





� DF’s twelve-year-old sister had reported to her mother that the appellant had taken what amounted to indecent liberties with her.  The appellant was convicted of this offense.





� U.S. Const. amend. VI.





� The residual exception to the hearsay rule is now covered under Mil. R. Evid. 807.


� While we need not decide whether the statement qualified under the residual exception to the hearsay rule, we similarly see no abuse of discretion in the military judge’s conclusion that it did.  See generally United States v. Kelley, 42 M.J. 769, 775-76 (N.M.Ct.Crim.App. 1994), aff’d, 45 M.J. 275 (1996).





� In that case, the victim/declarant took the stand and testified to some, but not all, of the circumstances of sexual abuse inflicted upon her by her stepfather.
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