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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of desertion terminated by apprehension, failure to repair, absence without leave (AWOL) (two specifications), disobedience of a lawful order from a noncommissioned officer, dereliction of duty, resisting apprehension, sleeping while posted as a lookout, and wrongful appropriation of military property, in violation of Articles 85, 86, 91, 92, 95, 113, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 886, 891, 892, 895, 913, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five months, forfeiture of $639.00 pay per month for five months, and reduction to Private E1.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


The appellant asserts that the specification charging AWOL on 17 May 1999 (Charge II, Specification 3) is multiplicious with the disobedience of an order on the same date (Charge III, The Specification), because the brief absence began when the appellant disobeyed his noncommissioned officer’s order not to flee.  We disagree.  The appellant testified during the providence inquiry that his absence began when he left a field exercise at about 1100 and ended when he returned to the exercise in the afternoon.  The stipulation omits any mention of this offense.  The appellant then admitted to violating the order of a noncommissioned officer.  This offense, too, is not described in the stipulation of fact, only that the appellant, after being returned to his unit area from a field exercise to call his mother “under the escort of two soldiers, . . . fled to a [privately owned vehicle] operated by another male.”  We determine from the record that the offenses of AWOL and disobedience of an order occurred at two completely separate times, and thus could not be multiplicious.(  See Rule for Courts-Martial [hereinafter R.C.M.]  907 (b)(3) discussion (a “specification is multiplicious with another if it alleges the same offense, or an offense necessarily included in the other”).  


Although not raised by the appellant, we find a factual inconsistency on the record which we will resolve in his favor.  The desertion specification (The Specification of Charge I) lists the termination date as 18 July 1999, a date which the military judge read to the appellant and with which the appellant initially agreed.  Later during the colloquy and during the discussion of sentence credit for pretrial confinement, however, all parties referenced 16 July 1999.  Normally, the difference of two days would not affect the findings or the sentence.  See generally United States v. Willis, 50 M.J. 841, 843 (Army Ct. Crim. App.), pet. for review denied, 52 M.J. 412 (1999); United States v. Hunt, 37 M.J. 344, 347 (C.M.A. 1993).  In this case, however, the credit for pretrial confinement is affected by the termination date of the desertion.  We will use the earlier date to adjust the findings and sentence, including the confinement credit.


Finally, we find, sua sponte, prejudicial error in the staff judge advocate’s post-trial recommendation (SJAR).  See R.C.M. 1106.  The SJAR must set the findings out concisely.  R.C.M. 1106(d)(3)(A).  In the appellant’s case, the description of the failure to repair (Specification 1 of Charge II) erroneously repeats the facts of the desertion (The Specification of Charge I).  Were this the only error, we would amend the findings to reflect the correct offense of absence without leave, especially because the appellant did not raise the error in his post-trial clemency petition.  See R.C.M. 1106(f)(4).  Unfortunately, this SJAR contains an additional error:  the plea and finding for the same specification are entirely omitted.  Thus, we cannot presume that the convening authority approved any finding for this specification.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994) (by approving the sentence without expressly addressing the findings, the convening authority implicitly approves the findings as reported by the SJAR).  In the interests of judicial economy, and because we are satisfied that the absence of this specification, given the appellant’s many other delicts, would not have affected the sentence, we will dismiss the specification.


Only so much of the finding of The Specification of Charge I as finds that the appellant did, on or about 19 May 1999, at Fort Campbell, Kentucky, without authority and with the intent to remain away therefrom permanently, absent himself from his unit, to wit:  Company E, 801st Main Support Battalion, 101st Airborne Division (Air Assault), Fort Campbell, Kentucky, and did remain so absent in desertion until he was apprehended on or about 16 July 1999, in violation of Article 85, UCMJ, is affirmed.  The finding of guilty of Specification 1 of Charge II is set aside, and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  The appellant will be credited with fifty-nine days toward the sentence to confinement.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( We recognize that the allied papers, which set the appellant’s escorted return from the field at about 1200 and make no mention of any separate period of absence without leave, are inconsistent with our conclusions, but we are bound by the stipulation of fact and the appellant’s sworn statement during the providence inquiry, both made with the concurrence of trial counsel and defense counsel.  See generally United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1984) (“evidence from outside the record will not be considered by appellate authorities to determine anew the providence of the plea”).
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