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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to distribute 3, 4-methylenedioxy-methamphetamine (MDMA), distribution of MDMA (three specifications), distribution of lysergic acid diethylamide, and possession of MDMA with an intent to distribute, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].   The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1, but suspended confinement in excess of thirty months for thirty months.  The case is before this court for review pursuant to Article 66, UCMJ.  Although not raised by appellant, we note that the convening authority’s initial action is incomplete.  The action fails to state what portion of the approved sentence will be suspended.  Because the convening authority’s intent is clear from the record, however, we will give effect to that intent in our decretal paragraph.  


The appellant had a pretrial agreement, which obligated the convening authority to “suspend that part of any sentence to confinement in excess of thirty-six (36) months until soldier is released from confinement, beginning on the date of the adjudged sentence.  A suspended sentence may be vacated in accordance with Article 72, UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 1109, only if [appellant] violate[s] a punitive article of the UCMJ during the period of suspension.”  All other lawful punishments could be approved.  On 6 August 2002, appellant was sentenced, in part, to be confined for three years.  The staff judge advocate’s (SJA) recommendation (SJAR) to the convening authority summarized the pretrial agreement and recommended that the convening authority approve the adjudged sentence.   In appellant’s clemency petition to the convening authority, appellant raised dilatory post-trial processing.  To moot appellant’s claim of prejudice, the SJA recommended in the SJAR addendum that the convening authority “reduce the sentence by six months.”  The convening authority’s action in this case was worded, however, as follows:  
In the case of Private Adam C. Packham, . . . the sentence is approved and, except for that part of the sentence extending to a bad-conduct discharge will be executed.  Except the execution of that portion of the sentence in excess of 30 months will be suspended for 30 months at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.  
Based upon the post-trial documents in the record, the SJA clearly recommended that the convening authority approve, inter alia, confinement for thirty months.  The SJA never recommended any suspension action.   Apparently, the convening authority was willing to reduce the period of confinement initially to be served by appellant to just thirty months, but wanted to suspend the excess (six months) for that thirty-month period.  The action, as stated above, failed to include the words “to confinement” after the phrase “that portion of the sentence.”
When a convening authority’s action is incomplete or ambiguous, this court may return the case to him for a new and unambiguous action.  R.C.M. 1107(g). Where the convening authority’s intent can be ascertained from the record, we need not return the case for a new action, but may simply give effect to his intent.  See United States v. Schiaffo, 46 M.J. 111 (Army Ct. Crim. App.1996); United States v. House, 15 M.J. 1007 (A.C.M.R. 1983); United States v. Loft, 10 M.J. 266 (C.M.A. 1981); United States v. Varnado, 7 U.S.C.M.A. 109, 21 C.M.R. 235 (1956).  We find that the convening authority in this case intended to approve the adjudged sentence, but suspend the period of confinement in excess of thirty months for the period appellant was in confinement. 

We have considered the errors personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Accordingly, the findings of guilty and the sentence are affirmed, but the execution of that part of the sentence extending to confinement in excess of thirty months is suspended until appellant is released from confinement, and unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.


Senior Judge CHAPMAN and Judge CLEVENGER concur.
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