ALBRIGHT – ARMY 20010054


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and JOHNSON

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 VANESSA J. ALBRIGHT

United States Army, Appellant

ARMY 20010054

101st Airborne Division (Air Assault) and Fort Campbell

G. J. Holland, Military Judge

For Appellant:  Major Imogene M. Jamison, JA; Captain Sean S. Park, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA.


28 February 2002

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:

A military judge, sitting as a general court-martial, convicted appellant, pursuant to her pleas, of conspiracy (two specifications), wrongful distribution of a Schedule III controlled substance, larceny, and false swearing in violation of Articles 81, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C.§§ 881, 912a, 921, and 934 [hereinafter UCMJ], respectively.  A panel composed of officers and enlisted members sentenced appellant to a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial and the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Although not raised as an error, we note that the convening authority’s action approving forfeiture of all pay and allowances, in the absence of any confinement, contravenes the firm policy contained in well-stated case law and the discussion to Rule for Courts-Martial 1107 (d)(2) that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.  See United States v. Warner, 25 M.J. 64, 65-67 (C.M.A. 1987); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. Smith, 47 M.J. 630, 632 (Army Ct. Crim. App. 1997). 

We have considered appellant’s Grostefon issue and find it warrants no relief.  The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $600.00 pay per month until the discharge is executed, and reduction to Private E1.  Any executed forfeitures in excess of this amount will be restored to appellant. 

  
Senior Judge MERCK and Judge CURRIE concur.
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