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MEMORANDUM OPINION
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GALLUP, Judge:

An officer and enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of indecent acts with a child (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. §934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, inter alia, that he is entitled to a new staff judge advocate’s (SJA) review (SJAR) and action because the staff judge advocate failed to inform the convening authority that three members of the panel had requested “that forfeiture of pay and allowance be provided to [appellant’s] dependents for a period of three months.”  We agree that appellant is entitled to a new SJAR and action, and will grant appropriate relief in our decretal paragraph.  
DISCUSSION

Since appellant did not object to the SJA’s omission of the panel’s clemency recommendation to the convening authority, pursuant to Article 58(b), this issue is waived on appeal absent plain error.  United States v. Paz-Medina, 56 M.J. 501, 504 (Army Ct. Crim. App. 2001) (citing Rule for Courts-Martial [hereinafter R.C.M.] 1106(f)(6); United States v. Powell, 49 M.J. 460 (C.A.A.F. 1998)).  Appellate relief for plain error requires (1) error; (2) that is plain and obvious; and (3) prejudices a substantial right of the appellant.  United States v. Finch, 64 M.J. 118, 121 (C.A.A.F. 2006) (citing Powell, 49 M.J. at 463.
We find the SJA’s failure to include the clemency recommendation in the SJAR to be error that is plain and obvious.  The three panel members’ recommendation directly followed the announcement of the sentence on the record.  The SJA should have been aware of this recommendation and had a duty, under R.C.M. 1106(d)(3)(B), to include the recommendation in the SJAR submitted to the convening authority.  See United States v. Lee, 50 M.J. 296, 297 (C.A.A.F. 1999); Paz-Medina, supra.   

We further find that appellant has made the “colorable showing of possible prejudice” required when alleging a post-trial error involving the convening authority’s highly discretionary clemency determination.  United States v. Capers, 62 M.J. 268, 269 (C.A.A.F. 2005).  Appellant’s wife testified at trial that appellant was the family’s primary bread winner, that money was “[t]ight[,] [v]ery [t]ight[,]” and that she would not be able to cover all of the family’s bills.  Three of the panel members were convinced that the family (which included several children, one of whom was the victim of appellant’s crimes) needed financial assistance.  Under these facts, we cannot speculate as to what influence the panel members’ clemency request might have had on the convening authority’s clemency determination if it had been properly conveyed by the SJA. 
Accordingly, the convening authority’s action, dated 5 March 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  
Senior Judge OLMSCHEID and Judge KIRBY concur.







FOR THE COURT:
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