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MEMORANDUM OPINION
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BARTO, Judge:


A military judge sitting as a special court-martial found appellant guilty, pursuant to his pleas, of absence without leave, possession of marijuana, use of marijuana, use of amphetamines and methamphetamines, and use of methamphetamines (four specifications) in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and five months of confinement.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge and ninety days of confinement.
Appellant pleaded guilty to, and was found guilty of, wrongful use of amphetamines and methamphetamines at or near Fort Bliss, Texas, between, on or about, 31 December 2001 and 4 January 2002, in Specification 1 of Charge I.  During the providence inquiry, appellant admitted to the military judge that he used methamphetamines at or near Fort Bliss, Texas, during the period alleged, but he did not mention using amphetamines at that place and time.  The stipulation of fact, admitted into evidence without objection, also asserts that appellant used only methamphetamines at that place and time.  The military judge apparently did not notice this discrepancy.  As a consequence, he failed to enter findings consistent with the evidence obtained from appellant during the providence inquiry and that contained in the stipulation of fact.

The standard of review to determine whether a guilty plea is provident is whether the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Rule for Courts-Martial [hereinafter R.C.M.] 910(e) requires the military judge to conduct a providence inquiry of appellant which satisfies the military judge that there is a factual basis for the guilty plea prior to its acceptance.  See also UCMJ art. 45(a).  “In order to establish an adequate factual predicate for a guilty plea, the military judge must elicit ‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Jordan, 57 M.J. at 238 (quoting United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)); see United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994).

While no specific format is prescribed for a providence inquiry, it must include appellant’s admissions to facts that “make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969); see United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (1971).  The military judge should not rely solely upon the written stipulation of fact to ascertain the factual predicate for the guilty plea, but should also engage in a verbal exchange with an accused to ensure his personal understanding and agreement.  See R.C.M. 910(e) discussion; United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).  The military judge can, of course, use the stipulation in conjunction with the verbal exchange.  Then, “‘[appellant] must be convinced of, and able to describe all the facts necessary to establish guilt.’”  Faircloth, 45 M.J. at 174 (citation omitted); see also Jordan, 57 M.J. at 238 (“It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”).
The providence inquiry in this case was therefore insufficient to support the finding of guilty of wrongful use of amphetamines at or near Fort Bliss, Texas, as alleged in Specification 1 of Charge I.  See generally Care, 18 U.S.C.M.A. at 541, 40 C.M.R. at 253.  We will revise this specification in our decretal paragraph to more accurately reflect appellant’s conduct.
We have considered the issues personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 1 of Charge I as finds that appellant did, at or near Fort Bliss, Texas, between, on or about, 31 December 2001 and 4 January 2002, wrongfully use methamphetamines, in violation of Article 112a, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge HARVEY and Judge SCHENCK concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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