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MEMORANDUM OPINION
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OLMSCHEID, Judge:

A general court-martial composed of officers and enlisted members convicted appellant, contrary to his pleas, of carnal knowledge (three specifications), sodomy with a child under the age of sixteen years (eight specifications), indecent acts upon the body of a child under the age of sixteen years (four specifications), adultery (three specifications), inducing a minor to engage in sexually explicit conduct for the purpose of producing a visual depiction of such conduct, and the wrongful possession of material containing images of child pornography, in violation of Articles 120, 125,  and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved ninety-five months of the adjudged sentence to confinement and otherwise approved the adjudged sentence.

This case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  The defense asserts, inter alia, that the military judge erred by providing the panel with a definition of child pornography that was later ruled to be unconstitutional.  We agree and will grant appropriate relief in our decretal paragraph.  
Facts

At the time of the alleged offenses, appellant was a thirty-three year old married man with over fourteen years of military service.  He became acquainted with the victim, VM, a fourteen year old ninth-grader, through the internet.  They began communicating daily, with their conversations eventually becoming sexual in nature.  Appellant sent VM pictures of himself, his car, a penis from an African-American that he claimed was his, and a story of an older man having a sexual relationship with a twelve or thirteen-year-old girl.  
Eventually, appellant made arrangements to meet VM in person.  Appellant picked VM up at her high school during her lunch period and, while they were in the car, appellant touched VM’s breast and vaginal area.  Appellant later took VM to his quarters where they engaged in oral sodomy and sexual intercourse.  He took VM to his home on another occasion and they had oral and anal sodomy and sexual intercourse.  One of these occasions, appellant took lewd, sexually explicit photographs of VM, including photos of VM and appellant engaging in sodomy.  Appellant then e-mailed the photos to the victim.  
Ultimately their relationship was discovered, and after questioning by CID, appellant consented to a search of his house, car, and computer.  During the search of appellant’s computer, pictures depicting “apparent” minors were discovered.( These images were the basis for Specification 3 of Charge V, violation of the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2251 et seq.

When the parties discussed instructions on findings regarding this offense, the defense objected to the use of the term “apparent minor.”  The military judge overruled the objection, saying, “We’ll have to wait to see what the Supreme Court does with that one.”  While instructing the members on the elements of the offense, the military judge provided the following definition of child pornography:

‘Child pornography’ means any visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, of sexually explicit conduct, where the production of such a visual depiction involves the use of a minor engaging in sexually explicit conduct; or such visual depiction is, or appears to be, of a minor engaging in sexually explicit conduct . . . .

Discussion

At the time of appellant’s trial, the definition of child pornography provided by the military judge accurately reflected the requirements of the offense with which appellant was charged.  However, subsequent to appellant’s trial, in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the United States Supreme Court found portions of the CPPA to be unconstitutional.  Specifically, the Court found that that part of the statute criminalizing virtual child pornography, or images that only “appear[] to be” of children engaged in sexually explicit conduct was unconstitutional.  Free Speech Coalition, 535 U.S. at 256; United States v. O’Connor, 58 M.J. 450, 452 (C.A.A.F. 2003).  
“[I]f a factfinder is presented with alternative theories of guilt and one or more of those theories is later found to be unconstitutional, any resulting conviction must be set aside when it is unclear which theory the factfinder relied on in reaching a decision.”  United States v. Cendejas, No. 04-0428, 2006 CAAF LEXIS 114, at *14 (C.A.A.F. Feb. 8, 2006).  In light of the Supreme Court’s decision in Free Speech Coalition, the military judge’s instructions, and the possibility that the panel relied on the portion of the statute found to be unconstitutional, we set aside appellant’s conviction for possessing child pornography.  
Decision
Accordingly, the finding of guilty of Specification 3 of Charge V is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for ninety months, forfeiture of all pay and allowances, and reduction to Private E1.
Senior Judge MERCK( and Judge JOHNSON concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

( Appellant asserts that the search of his computer exceeded the scope of his consent and that the military judge therefore erred in denying the defense motion to suppress the images resulting from that search at trial.  Because of our disposition of this case, we need not resolve that issue at this time. 





( Senior Judge Merck took final action in this case prior to his retirement.
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