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MEMORANDUM OPINION ON REMAND

-----------------------------------------------------------
SULLIVAN, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to commit larceny of military property (two cellular telephones), desertion, making a false official statement, and larceny of military property (the two cellular telephones), in violation of Articles 81, 85, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. § 881, 885, 907, and 921, [hereinafter UCMJ].  In accordance with his pleas, the court-martial also convicted appellant of making a false official statement (two specifications), wrongful disposition of military property (two specifications), wrongful use of a controlled substance (two specifications), and obtaining services under false pretenses, in violation of Articles 107, 108, 112a, and 134, UCMJ.  The panel, after receiving sentencing instructions which included the information that appellant had spent seventy-three days in pretrial confinement which would be credited against any sentence to confinement, adjudged a sentence of confinement for seventy-three days, reduction to Private E1, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged and credited appellant for the pretrial confinement.  
In our first appellate review, this court noted an error in the staff judge advocate’s post-trial recommendation, prepared pursuant to Rule for Court-Martial [hereinafter R.C.M] 1106, misadvising the convening authority that appellant had been found guilty of forgery, a charge on which the military judge granted a defense motion for a finding of not guilty.  R.C.M. 917.  We set aside and dismissed the purported approval of that finding and affirmed the remaining findings of guilty.  After reassessing the sentence, we affirmed.  United States v. Edmond, ARMY 9900904 (Army Ct. Crim. App. 17 Sept. 2002) (unpub.).
In his petition for a grant of review to the United States Court of Appeals for the Armed Forces (CAAF), appellant personally raised, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), an issue of witness interference.  Concluding that further appellate inquiry was necessary, the CAAF set aside our earlier opinion and returned the case to The Judge Advocate General for remand to this court.  United States v. Edmond, 58 M.J. 237 (C.A.A.F. 2003) (summary disposition).
After first reviewing affidavits on the issue of witness interference, specifically the conduct of government counsel toward a defense-subpoenaed witness (appellant’s alleged co-conspirator), we concluded that further inquiry was necessary and ordered a limited hearing pursuant to United States v. DuBay, 17 U.S.C.M.A 147, 37 C.M.R. 411 (C.M.A. 1967), to determine whether the govern-ment improperly interfered with the potential defense witness.  United States v. Edmond, ARMY 9900904 (Army Ct. Crim. App. 12 Aug. 2003)(order)(unpub.).  After reviewing the record, augmented by the DuBay proceedings, we adopted the factual findings of the DuBay military judge and found no merit in appellant’s assertions that there was prosecutorial interference with a defense witness and that he had received ineffective assistance of counsel from his detailed trial defense counsel.  Accordingly, we affirmed the findings of guilty and the sentence.  United States v. Edmond, ARMY 9900904 (Army Ct. Crim. App. 2 June 2005) (unpub.).
The CAAF disagreed with our analysis and concluded a combination of prosecutorial misconduct and ineffective assistance from appellant’s trial defense counsel prejudiced appellant’s case regarding the specifications of Charge I (the conspiracy to commit larceny) and Charge IV (the larceny).  The CAAF reversed our decision as to the findings on those two charges and the sentence and returned the record of trial to The Judge Advocate General for remand to this court.  United States v. Edmond, 63 M.J. 343 (C.A.A.F. 2006).  The CAAF has authorized this court to either dismiss Charge I and Charge IV and reassess the sentence or order a rehearing.  Edmond, 63 M.J. at 352.  
The charged larceny and conspiracy date from April 1997.  Even at the time of the court-martial in 1999, there were already difficulties with a witness’ recollection.  Ordering a rehearing nearly a decade after the alleged offenses would not serve the interests of justice.  Accordingly, we will dismiss Charge I and Charge IV and reassess the sentence.  We recognize that this case entails error of constitutional magnitude and that we must be convinced beyond a reasonable doubt that our reassessment will cure the errors.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1988).  We are so convinced.  
In the instant case, a panel of officer and enlisted members sentenced appellant.  Without the maximum punishment authorized for the conspiracy and larceny, appellant’s sentencing exposure drops from confinement for seventy years to fifty years; a dishonorable discharge is still authorized as well as total forfeitures and reduction to Private E1.  We recognize Judge Baker’s concerns in his concurring opinion in United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006); in appellant’s case, however, we have sufficient information to determine the minimum sentence the members would have imposed beyond a reasonable doubt.  See Sales, 22 M.J. at 307 (reassessing sentence appropriate when court can determine sentence would be of at least a certain magnitude); Moffeit, 63 M.J. at 42 (Baker, J., concurring) (reassessed sentence must be “‘no greater than that which would have been imposed if the prejudicial error had not been committed’”) (quoting Sales, 22 M.J. at 308).  Appellant is a Staff Sergeant with over eighteen years of service who deserted and remained absent until apprehended.  It is worth noting that he deserted after the command gave him the courtesy of an authorized absence while pending an Article 32, UCMJ, investigation into the first set of charges preferred against him.  Testimony presented at his court-martial illustrates the intensive efforts necessary to locate and apprehend appellant to return him for trial.  Further, while absent, he smoked marijuana and snorted cocaine.  Such flaunting of authority and shirking of duties by a senior noncommissioned officer is exceptionally aggravating.
A self-confessed liar, appellant made false official statements not just in response to official questioning, but also when he called the staff duty non-commissioned officer to lie about his whereabouts and his efforts to return from leave.  A supply sergeant, appellant displayed a stunningly cavalier attitude toward military property.  He obtained thousands of dollars of personal, cellular telephone services by false pretenses, giving one government cell phone and its accessories to a civilian friend and throwing a second, still functioning one in a dumpster.  In sum, appellant demonstrated that he was untrustworthy, a liar, and a user of illegal drugs with a degree of criminal contempt for military property and professional discipline deplorable in a soldier of his experience.  
This court has sufficient “experience and familiarity with [these offenses] to reliably determine what sentence would have been imposed at trial by the military judge or members.”  Moffeit, 63 M.J. at 43 (C.A.A.F. 2006) (Baker, J., concurring).  It is highly likely that appellant would have received the same sentence for his misconduct, given the disgrace appellant brought to the Army as well as the decidedly poor example he set for junior soldiers by deserting in the face of a pending court-martial, using illegal drugs, making false official statements, and abusing his position as a supply sergeant.  The removal of the conspiracy and larceny charges, however, might have tempered the punishment somewhat.  Our experience tells us that the members would have decided appellant deserved a punitive discharge from the Army, but the slightest doubt intrudes into the question of whether the members would still have reduced appellant to the lowest enlisted grade.  To ensure no prejudice remains from the error, we will set aside the reduction in its entirety.
Under these circumstances, we are convinced beyond a reasonable doubt that no sentencing authority would have sentenced appellant to anything less than a punitive discharge.  Since the panel sentenced him to a bad-conduct discharge instead of the authorized dishonorable discharge, we will affirm the bad-conduct discharge.  Furthermore, the panel in this case accounted for the period of time appellant spent in pretrial confinement after the military judge advised the panel that appellant would receive credit for that punishment served prior to trial.  We are certain that the panel would have sentenced appellant to the same period of confinement and the same punitive discharge had the prejudicial error not occurred, and we will reassess the sentence appropriately. 
Charge I and its Specification and Charge IV and its Specification are set aside and dismissed.  Reassessing the sentence on the remaining findings of guilty and on the basis of the entire record, we affirm only so much of the sentence as provides for confinement for seventy-three days and a bad-conduct discharge.   


Senior Judge MAHER and Judge HOLDEN concur.
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