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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiring to distribute a controlled substance, 3, 4-methylenedioxymethamphetamine (ecstasy) (four specifications), use of cocaine, possession of ecstasy (two specifications), possession of ecstasy with intent to distribute (two specifications), distribution of ecstasy (four specifications), and breaking restriction in violation of Articles 81, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 912a, and 934 [hereinafter UCMJ].  Appellant was sentenced to a dishonorable discharge and confinement for seven years.  Pursuant to the terms of a pretrial agreement, the convening authority approved the adjudged sentence but suspended that portion of the confinement in excess of three years for a period of three years from the date of the sentence. 

The case is before us for review pursuant to Article 66, UCMJ.  Appellant alleges multiple errors, the government concedes some matters, and we find an additional basis for granting relief.

In Specifications 1, 2, and 5 of Charge I, appellant was charged with conspiring with Private CM, Private JA, and Ms. JR, respectively, to distribute ecstasy.  Appellant was a drug dealer who routinely sold pills of ecstasy pursuant to an agreement with his supplier, Ms. JR.  Over time, Private CM and Private JA were brought into the conspiracy to distribute ecstasy and became drug dealers associated with appellant and Ms. JR.  Appellant pleaded guilty to each offense and did not seek at trial to merge the conspiracy offenses, but the military judge elected to treat the three specifications as if they were a single offense for sentencing purposes.
  We accept the government’s apt concession that these three specifications should be merged into a single offense.  United States v. Finlayson, 58 M.J. 824 (Army Ct. Crim. App. 2003).  We reject appellant’s claim that his conspiracy with Private AP, the subject of Specification 4 of Charge I, is also factually inseparable.  Clearly, appellant’s conspiracy with Private AP was not part of the on-going agreement with Ms. JR.  Private AP only wanted a small supply of ecstasy to sell for the short-term purpose of obtaining some extra money and appellant fully understood his request and agreed to provide the illegal drugs for Private AP’s ad hoc distribution scheme.  We will provide corrective relief by merging Specifications 1, 2, and 5 in our decretal paragraph below. 

In addition to the issue discussed above, we find that several of the alleged offenses are duplicative.  Ordinarily, an appellant’s unconditional guilty pleas would waive any multiplicity claim he might raise on appeal.  United States v. Lloyd, 46 M.J. 19, 23 (C.A.A.F. 1997).  However, if an appellant shows plain error, he may “overcome [waiver] by showing that the specifications are facially duplicative.”  United States v. Hudson, 59 M.J. 357, 359 (C.A.A.F. 2004) (quoting United States v. Barner, 56 M.J. 131, 137 (C.A.A.F. 2001)).  “[D]etermining whether two specifications are facially duplicative involves a realistic comparison of the two offenses to determine whether one is rationally derivative of the other.”  United States v. Pauling, 60 M.J. 91, 94 (C.A.A.F. 2004) (citations omitted).  
Here, in accordance with his guilty pleas, appellant was convicted of wrongfully distributing about 300 pills of ecstasy from 1 March 2001 to 16 June 2001 in the Fort Stewart and Savannah, Georgia, area (Specification 16, Charge II).  Four other offenses of which appellant was convicted in accordance with his pleas are facially duplicative with this offense.  The offense alleged in Specification 7 of Charge II, possession with intent to distribute, occurred within the same time period and at the same places as the distribution alleged in Specification 16 of Charge II.  Likewise, the offense alleged in Specification 9 of Charge II, possession with intent to distribute, occurred within the same time period and at the same places as the distribution alleged in Specification 16 of Charge II.  “[P]ossession with intent to distribute a controlled substance is a lesser-included offense of distribution of the same quantity of the same substance at the same time and place.”  United States v. Brown, 19 M.J. 63, 64 (C.M.A. 1984).  Thus, appellant’s convictions for these two lesser included offenses should be set aside.  United States v. Savage, 50 M.J. 244 (C.A.A.F. 1999).  Further, the offense alleged in Specification 19 of Charge II, distribution of ecstasy, occurred within the same time period and at the same place as the distribution alleged in Specification 16 of Charge II.  Also, the offense alleged in Specification 20 of Charge II, distribution of ecstasy, occurred within the same time period and at the same place as the distribution alleged in Specification 16 of Charge II.  Both of these convictions are factually encompassed in the offense in Specification 16 of Charge II.  See United States v. Heryford, 52 M.J. 265 (C.A.A.F. 2000) (The language of the specification must be read together with the facts in the record to determine if the offenses are facially duplicative.).
Each of these four duplicative offenses are merely part and parcel of appellant’s overall criminal enterprise.  Appellant and Ms. JR conspired with Privates CM and JA to distribute ecstasy and appellant possessed and distributed ecstasy in furtherance of that design.  All four facially duplicative specifications will be set aside.
  
We have considered the matters personally raised by appellant pursuant to 

United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and we find them to be without merit.

Specifications 1, 2, and 5 of Charge I are consolidated into Specification 1 of Charge I as follows:

In that Private Romie N. Jenkins, U.S. Army, did, at or near Savannah, Georgia, and at or near Fort Stewart, Georgia, between on or about 1 November 2000 and on or about 1 July 2001, conspire with Private [CM], U.S. Army, Private [JA], U.S. Army, and [JR], to commit an offense under the Uniform Code of Military Justice, to wit:  wrongfully distribute various amounts of ecstasy on numerous occasions, and in order to effect the object of the conspiracy the said Private Romie N. Jenkins, Private [CM], Private [JA], and [JR] did distribute ecstasy.

The finding of guilty of Specification 1 of Charge I, as amended, is affirmed.  The findings of guilty of Specifications 7, 9, 19, and 20 of Charge II are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge BARTO and Judge MOORE( concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant and his detailed trial defense counsel doubtless had a sufficient tactical reason at trial for not objecting to the multiple convictions.  They had negotiated a favorable pretrial agreement that reduced appellant’s confinement from seven years to three years.  The government’s charging pattern, on the other hand, is less defensible.  The twenty-six individual illegal drug-related specifications clearly contributed to the factual confusion evinced by the military judge during the providence inquiry.  The parties are reminded of Judge Cox’s sage advice in United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994), cautioning against the practice to “needlessly ‘pile on’” individual specifications when making charging decisions.





� The distribution alleged in Specification 21 of Charge II encompasses a significantly earlier time period than that alleged in Specification 16 and, as explained by appellant during the providence inquiry, is an overt act committed in furtherance of the separate conspiracy with Private AP to distribute ecstasy.


( Judge Moore took final action in this case prior to her retirement.
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