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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

This case addresses whether appellant’s plea to possession of “child pornography  . . . in violation of 18 U.S.C. §2252A” is provident.  In short, the essence of the Care
 inquiry—an “inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea,” in particular that the images appellant is charged with possessing depict “sexually explicit conduct”—is deficient with regard to a majority of the images charged.  See Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  Additionally, we find evidence that patently sets up a matter inconsistent with the plea that is not addressed and thus remains unresolved, and find further that there is a substantial basis in law or fact to question the plea.  Upon our review of the entire record, including those issues personally specified by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), we set aside appellant’s plea in part and we reassess his sentence.  

In reaching our decision, we address two issues in detail.  The first issue concerns whether the record establishes a sufficient factual predicate for appellant’s plea.  In our analysis of this issue, our appellate review of a guilty plea is focused on whether the plea is provident.  We do not review the record in a guilty plea for legal or factual sufficiency, nor do we examine the evidence to determine what the government could prove if appellant contested the charges against him.  In addition, in a plea to possession of child pornography that involves both charged images and uncharged images in aggravation, the record of the plea must establish as a matter of law and fact that the charged images are of minors engaged in sexually explicit conduct.  In other words, the plea must clearly establish that the charged images actually are prohibited visual depictions of child pornography. 
The second issue addresses the meaning of “sexually explicit conduct,” a required element of the offense of possession of child pornography under both the federal statute and clauses 1 and 2 of Article 134, UCMJ.  Specifically, if the “sexually explicit conduct” at issue involves a prohibited “lascivious exhibition,” it must be “of the genitals or pubic area of any person.”  Mere nudity alone will not suffice, nor will “sexually provocative poses” alone that do not include a “lascivious exhibition of the genitals or pubic area of any person.”  
 Both issues, at least in part, revolve around the distinction between prohibited child pornography and images that are sometimes referred to as “child erotica,” defined as “material that depicts ‘young girls [or boys] as sexual objects or in a sexually suggestive way,’ but is not ‘sufficiently lascivious to meet the legal definition of sexually explicit conduct’ under 18 U.S.C. § 2256.”  United States v. Vosburgh, 602 F.3d 512, 520 (3d Cir. 2010) (citing United States v. Gourde, 440 F.3d 1065, 1068 (9th Cir.2006)) (en banc) (citing FBI affidavit describing child erotica as “images that are not themselves child pornography but still fuel . . . sexual fantasies involving children”)).  See also United States v. Williams, 592 F.3d 511, 515 (4th Cir. 2010).  See generally United States v. Garlick, 61 M.J. 346 (C.A.A.F. 2005).  Possession of mere “child erotica” does not violate federal law.  While we do not decide whether possession of “child erotica” can ever violate clauses 1 and 2, Article 134, UCMJ, in this case appellant was not advised that his plea encompassed  possession of such materials, and therefore he cannot be found guilty of any offense relating to child erotica.  “An accused must know to what offenses he is pleading guilty.” See United States v. Medina, 66 M.J. 21, 28 (C.A.A.F. 2008).  
PROCEDURAL HISTORY
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of two specification of possession of child pornography in violation of 18 U.S.C. §2252A, in violation of Article 134 Uniform Code of Military Justice, 10 U.S.C. §934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for two years, and a reprimand.  The convening authority approved the adjudged sentence. 
Appellant originally submitted this case alleging three assignments of error.
  This court then specified the following issues:





I.

WHETHER A SUBSTANTIAL BASIS IN LAW OR FACT EXISTS TO QUESTION APPELLANT’S PLEA OF GUILTY TO POSSESSION OF CHILD PORNOGRAPHY WHERE THE ONLY SUPPORT THAT APPELLANT POSSESSED IMAGES DEPICTING SEXUALLY EXPLICIT CONDUCT, INCLUDING LASCIVIOUS EXHIBITIONS OF THE GENITALS OR PUBIC AREA, ARE THE IMAGES ATTACHED AS ENCLOSURES TO PROSECUTION EXHIBIT 3, THE STIPULATION OF FACT?




II.

WHETHER THE MILITARY JUDGE ABUSED HER DISCRETION BY ACCEPTING APPELLANT’S PLEA OF GUILTY TO SPECIFICATION 2 OF THE CHARGE (POSSESSION OF THREE FILES OF CHILD PORNOGRAPHY), WHEN THE IMAGES AT ISSUE, ATTACHED AS ENCLOSURE 2 TO THE STIPULATION OF FACT, SET UP A MATTER INCONSISTENT WITH THE PLEA THAT THE MILITARY JUDGE DID NOT RESOLVE?
We find appellant’s raised errors do not warrant discussion or relief.  As noted above, we find a substantial basis in law and fact to question appellant’s plea and that the military judge abused her discretion by accepting appellant’s plea in part.
FACTS


Appellant pled guilty to two specifications of possession of “child pornography that [had] been transported in interstate or foreign commerce, in violation of 18 U.S.C. §2252A . . . which conduct was prejudicial to good order and discipline or likely to bring discredit upon the armed forces.”
  The government divided the specifications based on the different media where the images were located.  More precisely, the first specification alleged that appellant knowingly possessed a “Hitachi Hard Disk Drive” containing forty-three images of “child pornography” and specifically listed ten of those images; the second specification alleged that appellant knowingly possessed a “Western Digital Disk Drive,” also referred to as “the tower,” containing three images of “child pornography.”    
The Providence Inquiry


During appellant’s providence inquiry, the military judge advised appellant of the elements of the offense as follows:
One, that on or about 20 March 2007 at or near Colorado Springs, Colorado, you knowingly and wrongfully possessed material, to wit:  [with regard to specification 1,] an Hitachi hard disk drive . . . that contained about 43 visual depictions; [and with regard to specification 2, a “Western Digital disk drive . . . that contained about three files with visual depictions];
Two, that such visual depictions were each of a real minor engaged in sexually-explicit conduct [emphasis added]; 
Three, that you knew that such visual depictions showed sexually-explicit conduct;

Four, that you knew that at least one of the persons engaged in the sexually-explicit conduct in each of the visual depictions was a minor;

Five, that the visual depictions had been transported in interstate or foreign commerce;

Six, that Section 2252A of Title 18, United States Code, was then in effect; and 

Seven, that your conduct was prejudicial to good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.


The military judge explained that the term “sexually-explicit conduct” means 

actual or simulated intercourse, including genital-to-genital, oral-to-genital, anal-to-genital, or oral-to-anal, whether between persons of the same or opposite sex.  It also means beastiality [sic], masturbation, sadistic, or masochistic abuse, or lascivious exhibition of the genitals or pubic area of any person.  (Emphasis added.)

The military judge next correctly defined the term “lascivious,” in connection with an “exhibition of the genitals or pubic area of any person,” as

exciting the sexual desires or marked by lust, such as when the focal point of the depiction is on the genitals or pubic area;

when the setting is sexually suggestive;

when a child is posed in a sexually [] suggestive manner or in inappropriate attire, given the child’s age;

when a child is partially clothed or nude;

when the depiction suggests sexual coyness or willingness to engage in sexual activity;

when the depiction is intended to elicit a sexual response in the viewer;

when the depiction portrays the child as a sexual object;

and any captions that may appear on the depiction or materials accompanying the depiction that may have an inappropriate sexual conduct [sic].


Following the military judge’s recitation of the elements, appellant had no questions, and indicated that he understood his plea of guilty “admits that these elements and the definitions taken together correctly describe” what he did.  
At the time of his offenses, appellant was a United States Army Criminal Investigation Command (CID) special agent with experience investigating crimes involving child pornography.  He described that he began “chatting” online with adults and then “it progressed from there . . . to basically I lost my boundaries.”  The military judge clarified that appellant “lost his boundaries” “in the sense that [he] started looking for child pornography on the Internet.”  Appellant posed as a female between the ages of 15 to 28, engaged in conversations in chat rooms and would receive “child pornography” from those with whom he was chatting.

The military judge asked appellant to “[j]ust describe for [her] in general terms what the images showed, the ones that were child pornography.”  Appellant responded, “It was usually sexually []provocative poses or just nudity of prepubescent adolescents.”  (Emphasis added.)  Appellant agreed that he was “absolutely convinced that each of those images was an image of child pornography.”  Appellant also agreed that there was no “doubt in [his] mind that these were real children.”  In order to illustrate this last point, the military judge discussed several images of known children that appellant agreed he possessed.  As we discuss, infra, it is not apparent that these images of known children are those charged in the specifications.  The known images convinced appellant that he was viewing “real children.”  There is no description of what these images entailed; specifically, there is no description or agreement in the colloquy between the military judge and appellant that these images depicted known minors engaged in “sexually explicit conduct,” or why the images depicted such activity.      
Finally, the military judge engaged in a discussion with appellant about why his conduct was prejudicial to good order and discipline or of a nature to bring discredit on the armed forces, as follows:

MJ:  Can you explain to me just in your own words—and if you need any help with this, I think I can suggest some words.  Why is this conduct prejudicial to good order and discipline in the armed forces?

ACC: [no response]

MJ:  Maybe I can help.  You were a CID agent; correct?

ACC:  Yes, ma’am.

MJ:  Because of this, were you allowed to continue with your CID duties?

ACC:  No, ma’am, I short-staffed the office.

MJ:  Okay.  So, was that harmful to CID’s efforts to investigate ongoing cases?

ACC: Yes, ma’am.

MJ:  And, also, if [s]oldiers of Fort Carson, junior enlisted [s]oldiers, were to find out that a CID agent was involved in this sort of activity, do you think that that would cause them to view CID in a less favorable light?

ACC:  Yes, ma’am, I do.

MJ:  All right, thank you.  Now let’s talk about service-discrediting conduct.  Do you think that this conduct of yours harmed the reputation of the Army in the eyes of the public if they were to find out about this?

ACC:  Yes, ma’am.

MJ:  Okay.  And is it all right with you that I’ve suggested these terms?  Because I know how difficult this can be to talk about.
ACC:  Yes, ma’am, it is. 
MJ:  All right, thank you.  I believe I’ve covered all the elements.  Do counsel for either side believe any further inquiry is required?
TC:  No, Your Honor.

DC:  No, ma’am.

MJ:  Thank you.

(Emphasis added.)
The Stipulation of Fact and Its Enclosures

During her providence inquiry, the military judge engaged in a typical discussion with appellant concerning the stipulation of fact.  She noted additionally that the stipulation included “six enclosures . . . . enclosures 1 and 2 are photographic images that are in separate envelopes.”  The images corresponded to the Specifications of the Charge, with enclosure 1 relating to Specification 1, and enclosure 2 relating to Specification 2 of the Charge.  The military judge stated, “I don’t believe [appellant had] copies of the enclosures there at counsel table, but [did appellant have] an opportunity to review these enclosures?”  Appellant responded that he had.  “And, in particular, the images which are . . . marked as enclosures 1 and 2, I gave these to [appellant’s trial defense counsel] to show you right before we began this morning.  And did you go over these with him?”  Appellant responded “Yes, ma’am.”  There was no further discussion of enclosures 1 and 2, nor any description of the enclosures’ contents.  The military judge admitted the stipulation of fact into evidence without objection from the defense.  


The stipulation of fact, Prosecution Exhibit 3, is a six and one-half page, single-spaced document.  In addition to enclosures 1 and 2, the images on the two different computer drives, there are four additional enclosures:  a twenty-seven page report from the National Center for Missing and Exploited Children (NCMEC) performed at the request of Army investigators; a six-page NCMEC report found on a CD-ROM appellant possessed; a recording of a phone interview between appellant and a civilian law enforcement agent; and a DVD of an in-person interview between appellant and the same civilian law enforcement agent.
  
The stipulation of fact described how images of “child pornography” were traced from their origin—uploaded on a Yahoo account, through NCMEC, to an internet protocol address that was associated with appellant’s physical address.  This in turn resulted in detectives executing a search warrant at appellant’s home and the seizure of the computer drives at issue plus an additional laptop computer.  A civilian detective examined the seized drives and found “images of child sexual exploitation” resulting in the specifications against appellant. 
Breaking these images down by drive, Specification 1 alleged that appellant possessed the “Hitachi Hard Disk Drive” “containing 43 images of child pornography” including ten images attached to the stipulation as enclosure 1.  Further, Specification 2 alleged that appellant possessed the “Western Digital Disk Drive” (the tower), “containing 3 images of child pornography;” the three images were attached to the stipulation as enclosure 2.  The paragraphs describing the drives continuously referred to “child pornography” but did not further describe the images.

In addition to the images included in the Specifications of the Charge against appellant, the stipulation of fact described other images found on the computer media seized at appellant’s house.  On the hard disc drive of “the tower,” (Western Digital Disk Drive) where investigators discovered the three images charged in Specification 2, investigators also found “100 pictures of possible interest,” as well as “70 pictures of interest” on the tower’s “free space,” and “[s]everal web pages of interest” and “one thumbnail of interest.”
The stipulation of fact also described additional images found on “one of the laptops” apparently associated with the Hitachi Hard Disk Drive that contained the forty-three images charged in Specification 1.  As the stipulation of fact described: 

one of the laptops found 30 pictures of apparent children posed in [a] lewd or lascivious manner, or engaged in sexual activity.  Over 30 pictures of apparent children posing nude or partially nude were also discovered.  Over 30 thumbnails containing apparent children engaged in sexual activity, posing in a lewd or lascivious manner, and posing nude or partially nude were extracted from . . . the . . . Recycle Bin . . . .  Additionally, over 30 pictures of apparent children engaging in sexual activity, posing in a lewd or lascivious manner, and posing nude or partially nude were extracted from the free space of the laptop.  Three movie files containing apparent children engaging in sexual activity were also extracted from the free space  . . . . [and an] examination of [appellant’s] internet activity revealed 17 pages of interest.  (Emphasis added.)
We conclude this paragraph must wholly or partly describe uncharged images added to the stipulation in aggravation.  We reach this conclusion because although the government charged appellant in Specification 1 with  possessing forty-three images on the Hitachi Hard Disk Drive, this paragraph of the stipulation describes 120 images of “apparent children,” plus three “movie files containing apparent children” and “17 web pages of interest,” all found on “one of the laptops.”  If this description does include the images in Specification 1, there is no indication as to which of these images ended up as a charged image. 
Stated simply, we cannot distinguish charged images from aggravation evidence.  As we describe in more detail later in our opinion, the italicized language from the stipulation of fact quoted above does not adequately or correctly describe prohibited images.  As a consequence, we do not know which of these images, if any, are included in appellant’s plea, or if the images included in the plea actually constitute visual depictions of minors engaged in sexually explicit conduct as a matter of law.  “Pos[ing] in a lewd or lascivious manner,” or “posing nude or partially nude” in and of itself does not constitute child pornography.  See Law and Discussion, infra. 
Similarly, “engaging in sexual activity” with no further description, does not necessarily equate to “sexually explicit conduct” as defined in the law.  For example, “sexual activity” might include depictions of a couple, including a child, naked from the waist up kissing each other on the mouth, or of a naked child’s breast, neither of which on its own meets the definition of prohibited “sexually explicit conduct.”  While we might find images including such depictions offensive, they do not meet the definition of “sexually explicit conduct” and thus do not violate the law. Accordingly, even if an accused desires to enter a plea of guilty to possessing such images, his conduct does not amount to a violation of the law and his plea is improvident.

These problems continue.  The stipulation next discusses NCMEC’s examination of the images found on appellant’s media, including the uncharged images in aggravation.  National Center for Missing and Exploited Children confirmed that one of the videos [was] from a known series with child victims.  Two-hundred and seven (207) images from a known series with a child victim [were] found on the tower [Western Digital Disk Drive, specification 2, which alleged appellant possessed three images]. . . and twenty-five (25) known images of child sexual abuse were identified on the laptop [Hitachi Hard Disk Drive, specification 1, which alleged appellant possessed forty-three images] . . . .”  (Emphasis added.)  The stipulation further described the actual victims in these known images, some of the abuse the victims suffered, the perpetrators of the offenses against those known victims, the investigations surrounding those perpetrators, and the lasting impact to the known victims. 
The stipulation does not, however, correlate NCMEC’s findings and the known children to the charged images in Specifications 1 and 2—we cannot tell from the description in the stipulation of fact if NCMEC’s findings involve charged images, and if so, which ones.
  For example, the military judge addressed with appellant the paragraph in the stipulation of fact that discusses the NCMEC images.  The military judge asked appellant at one point if he possessed “a video and an image” of a certain child NCMEC identified, and the appellant agreed that he did—but he is not charged with possessing any videos.  The paragraph helped convince appellant that the video and images described were “real” children, but neither the stipulation nor appellant, nor the twenty-seven page NCMEC report, tell us what the images depicted, whether what was depicted constituted minors engaged in sexually explicit conduct, or whether these images were charged images or uncharged aggravation.  There was no description in the stipulation of the images attached as enclosures 1 and 2 (that contain some of the charged images) or even that appellant believed or agreed they constituted sexually explicit conduct or why.  

The last two and one-half single spaced pages of the stipulation describe appellant’s interrogation, including his admission that he used “search strings that would bring up child pornography,” and that “[h]e knew what he was doing was wrong and there was no justification for it.”  These pages also described the effects of appellant’s conduct on good order and discipline and how they brought discredit to the armed forces.  Finally, the stipulation describes the findings of a “U.S. Senate Subcommittee investigating child pornography,” including the “impact on the child victim who is exploited,” who “may be at high risk of becoming perpetrators or abusers themselves,” and who can experience “a myriad of symptoms [sic].”  Evidently the investigation included a “study of children involved in sex rings,” and a “significant relationship between involvement in pornography and a pattern of identification with the exploiter and deviant and symptomatic behavior,” including “act[ing] out through drastic measures” such as “burning the house where the pictures are located, or . . . stealing back the record of their exploitation.” 


Like the failure to correlate the NCMEC findings to charged images, there is no correlation offered between the charged images and the “U.S. Senate Subcommittee” investigation so as to make this investigation relevant to appellant’s court-martial.  See United States v. Hardison, 64 M.J. 279, 280 (C.A.A.F. 2007) (“Admissible evidence in aggravation must be ‘directly related’ to the convicted crime.”); United States v. Rust, 41 M.J. 472 (C.A.A.F. 1995). 
      
Lastly, enclosures 1 and 2 to the stipulation of fact contain images listed in Specifications 1 and 2 of the Charge, respectively.  Enclosure 1 contains ten images (of forty-three charged).  The ten images all involve young girls, mostly nude, standing or sitting with their pubic areas or genitalia clearly visible.  Some involve depictions of the girls spreading their legs wide with their genitals clearly exposed.
Enclosure 2 contains three images of a naked young female.  One image shows her lying chest down in water with her breasts visible, but neither her genitals or pubic area are visible.  The second image shows the same girl lying nude in the water chest down with her buttocks visible, but neither her genitals nor pubic area are visible.  The third image shows the same girl sitting in the water facing the camera with her pubic area visible but mostly submerged in the water.   
LAW AND DISCUSSION

Definition of Terms
The military judge correctly advised appellant of the definitions of terms relevant to his plea based on those contained in federal law.  See 18 U.S.C. § 2256.  She incorporated the definition of “child pornography” (“‘visual depictions’ . . . of a real minor engaged in sexually explicit conduct”) into her listing of the elements of the offense.
  She also defined “visual depiction” based on the definition in the federal statute, although she did not track it exactly.  See 18 U.S.C. § 2256(5).  The judge’s definition of “sexually explicit conduct,” set forth earlier in the opinion, mirrors the federal statute. 18 U.S.C. §2256(2)(A).

The federal statute does not define the term “lascivious” in the phrase “lascivious exhibition of the genitals or pubic area of any person.”  The definition the military judge used derived from United States v. Dost, 636 F.Supp. 828, 832 (S.D. Cal. 1986).
  Our superior court has adopted the so-called “Dost factors”  combined with “an overall consideration of the totality of the circumstances,” to determine whether a given image constitutes a “lascivious exhibition” of the genitals or pubic area.  United States v. Roderick, 62 M.J. 425, 429-30 (C.A.A.F. 2006).  We stress that these factors all relate to whether the image depicts a lascivious exhibition of the genitals or pubic area, the depiction that violates the law.  The Dost factors do not address other lascivious images lacking an exhibition of the genitals or pubic area, such as so-called “child erotica.” 
The Court of Appeals for the Armed Forces (C.A.A.F.) has not specifically decided whether the “totality of the circumstances” “limits the consideration of contextual evidence to the circumstances directly related to the taking of the images.”  United States v. Brown, 579 F.3d 672, 683 (6th Cir. 2009) (adopting a “limited context” test and discussing the due process dangers inherent in too broad an inquiry).  In Roderick, however, the C.A.A.F. did not apply a “limited context” test to determine whether the images in that case were “lascivious exhibitions.”  See Roderick, 62 M.J. at 430. 
The meaning of the statutory phrase “lascivious exhibition” in 18 U.S.C. §2256 “poses a pure question of law.”  United States v. Knox, 32 F.3d 733, 744 (3d Cir. 1994).  The federal courts do not agree on the question of whether a specific image constituting a “lascivious” exhibition of the genitals or pubic area is one of law or fact, although the clear majority holds it is a question of fact.  Compare United States v. Amirault, 173 F.3d 28, 32 (1st Cir. 1999) (reviewing the issue as a matter of law de novo) with United States v. Overton, 573 F.3d 679, 688 (9th Cir. 2009) (holding that whether images are lascivious is a question of fact reviewed for clear error) (citing United States v. Weigand, 812 F.2d 1239, 1244 (9th Cir. 1987)).  If the images do not involve the genitals or pubic area, however, one does not reach the question whether the image is “lascivious,” regardless of whether that secondary determination is one of fact or law.  In Roderick, in fact, the C.A.A.F. plainly recognized that a “prerequisite for any analysis under Dost” is that the image depict the genitals or pubic area, and that such a depiction is “a requirement of [18 U.S.C.] §2256(2).”  Roderick, 62 M.J. at 430.  

The government also alleged that appellant’s conduct violated clauses 1 and 2, Article 134, UCMJ.  Our superior court has ruled that these clauses may encompass acts broader than those prohibited by federal law.  United States v. Mason, 60 M.J. 15, 20 (C.A.A.F. 2004) (holding that a service member may violate Article 134, UCMJ by possessing either virtual or actual child pornography).  See also United States v. Forney, 67 M.J. 271, 273 (C.A.A.F. 2009) (holding that receipt and possession of “images of virtual children engaged in sexually explicit conduct” may constitute conduct unbecoming an officer under Article 133, UCMJ).  It is, however, still required that the visual depictions be “child pornography.”  That is, the visual depictions must be of minors—virtual or actual—engaged in “sexually explicit conduct.”  See generally United States v. Irvin, 60 M.J. 23 (C.A.A.F. 2004).  See also generally United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000).  Depictions of mere nudity, breasts, and “sexually suggestive poses” alone—what has been termed “child erotica”—plainly do not equate to “sexually explicit conduct.”  See United States v. Villard, 885 F.2d 117, 124 (3d Cir. 1989) (“[T]he statute requires more than mere nudity, because the phrase ‘exhibition of the genitals or pubic area’ . . . is qualified by the word ‘lascivious.’”).
  
We are not confronted with—and do not decide—whether images not amounting to “sexually explicit conduct” or images that depict instead what is sometimes referred to as “child erotica” violate clauses 1 or 2, Article 134, UCMJ. Service members must be on notice of what constitutes a violation of the law.  In this case, by charging appellant with a violation of all three clauses of Article 134, UCMJ, the government pursued all three “theories of prosecution” available to it under Article 134, UCMJ.  See Medina, 66 M.J. at 26.  The government utilized all three theories, however, to prosecute the same conduct, possession of “child pornography . . . in violation of 18 U.S.C. §2252A.”  The military judge defined the conduct pursued under all three clauses as possession of visual depictions of minors engaged in “sexually explicit conduct,” which she defined further as “actual or simulated intercourse . . . beastiality [sic], masturbation, sadistic [] or masochistic abuse, or lascivious exhibition of the genitals or pubic area of any person.” 
The military judge did not advise appellant that his plea encompassed images other than those depicting “sexually explicit conduct,” nor did appellant enter a plea to such conduct.  Nor was appellant advised or on notice that visual depictions that did not meet the definition of “child pornography” but might fall into the gray area of “child erotica” violated clauses 1 or 2, Article 134, UCMJ.  We cannot affirm a finding of guilty to a violation of clause 1 or 2, Article 134, UCMJ of which appellant was not on notice, in particular one that has not been recognized as a violation of clause 1 or 2, Article 134, UCMJ or defined by either this court or our superior court.  See Medina, 66 M.J. at 28.

Providence of Appellant’s Plea


We review a military judge’s acceptance of an accused’s guilty plea for an abuse of discretion.  United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008); United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  “In doing so, we apply the substantial basis test, looking at whether there is something in the record of trial, with regard to the factual basis or the law, that would raise a substantial question regarding the appellant’s guilty plea.”  Inabinette, 66 M.J. at 322.  See also R.C.M. 910(e) (“The military judge shall not accept a plea of guilty without making sure such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”).  “The providence of a plea is based not only on the accused’s understanding and recitation of the factual history of the crime, but also on an understanding of how the law relates to those facts.”  Medina, 66 M.J. at 26 (citing  Care, 18 C.M.A. at 538-39, 40 C.M.R. at 250-51).  We will not “speculate post-trial as to the existence of facts which might invalidate an appellant’s guilty pleas.” United States v. Johnson, 42 M.J. 443, 445 (C.A.A.F. 1995).

Where an appellant pleads guilty, “the issue must be analyzed in terms of providence of his plea, not sufficiency of the evidence.”  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).  See also United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004).
Article 45(a), UCMJ, 10 U.S.C. §845(a), requires that the military judge set aside a guilty plea if an accused sets up a matter inconsistent with the plea, or if it appears he has entered the plea of guilty improvidently or through lack of understanding of its meaning and effect.  [Rule for Courts-Martial] 910(e) . . .  requires that the military judge explain the elements of the offense and ensure there is “a factual basis for the plea.”  Then, “the accused must be convinced of, and be able to describe all the facts necessary to establish guilt.”  R.C.M. 910(e) Discussion.  (Emphasis added.)
There is no requirement “that any witness be called or any independent evidence be produced to establish the factual predicate for the plea.”  The factual predicate is sufficiently established if “the factual circumstances as revealed by the accused himself objectively support that plea.”  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980). 

Faircloth, 45 M.J. at 174.  “The accused must admit every element of the offense to which the accused is pleading guilty.”  United States v. Aleman, 62 M.J. 281, 283 (C.A.A.F. 2006).  “It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”  Barton, 60 M.J. at 64 (quoting United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).  
It is worth once again returning to the seminal case in military jurisprudence concerning the requirement for a factual predicate to support the plea.

[T]he record of trial . . . must reflect not only that the elements of each offense charged have been explained to the accused but also that the military trial judge . . . has questioned the accused about what he did or did not do, and what he intended (where this is pertinent), to make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty [citations omitted].  This requirement will not be satisfied by questions such as whether the accused realizes that a guilty plea admits “every element charged and every act or omission alleged and authorizes conviction of the offense without further proof.” 

Care, 18 C.M.A. at 541, 40 C.M.R. at 253.  “When considering the adequacy of the plea, this Court considers the entire record to determine whether the dictates of Article 45, UCMJ . . . [R.C.M.] 910, and Care and its progeny have been met.”  Barton, 60 M.J. at 64 (citation omitted).  We “examine the totality of the circumstances of the providence inquiry, including the stipulation of fact, as well as the relationship between the accused’s responses to leading questions and the full range of the accused’s responses during the plea inquiry.”  United States v. Nance, 67 M.J. 362, 366 (C.A.A.F. 2009).  See also United States v. Sweet, 42 M.J. 183, 185 (C.A.A.F. 1995).
With regard to Specification 1 of the Charge, the question is “whether the record says enough to objectively support an admission to each element of the offense.”  Barton, 60 M.J. at 65.  The answer is—partly and barely—“yes.”  Based on the totality of circumstances in the entire record, including enclosure 1 to the stipulation of fact which includes the ten images already described, we find appellant provident to those ten images.  We cannot find him provident to the additional thirty-three images charged in Specification 1.  Reviewing all the facts painstakingly set forth in this opinion, we do not know what those other thirty-three charged images depicted, apart from appellant’s insufficient description that they involve “usually sexually-provocative poses or just nudity of prepubescent adolescents.”  Thus we do not possess sufficient factual circumstances upon which to conclude appellant’s guilty plea is provident to these thirty-three additional charged images. 
We might conclude under other circumstances that the remaining thirty-three images in Specification 1 were similar to the ten we have before us, in other words that those ten images were a “representative sampling” of the forty-three total images charged in Specification 1.  We cannot conclude that in this case, however, for three reasons.  First, the record evinces a blatant misunderstanding of what constitutes “child pornography,” specifically the requirement of a “lascivious exhibition of the genitals or pubic area,” the only potential category of “sexually explicit conduct” we have before us.  Second, the admissions of appellant in his Care inquiry are completely inadequate.  Third, the stipulation of fact weaves charged and uncharged images with inadequate or absent descriptions of images into one incomprehensible morass. 
Appellant’s repeated agreement and admissions that he possessed “child pornography” do not suffice in this case.  Preliminarily, whether an image is “child pornography” is ultimately a legal conclusion, which is not enough.  United States v. Gosselin, 62 M.J. 349, 353 (C.A.A.F. 2006) (“Conclusions of law alone do not satisfy the requirements of Article 45, UCMJ” or R.C.M. 910(e).); Jordan, 57 M.J. at 238 (“It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”).  It is clear to us, more importantly, that the parties fundamentally misunderstood what is necessary for an image to qualify as “child pornography,” particularly when the images can only fall into the prohibited category of a “lascivious exhibition of the genitals and pubic area of any person.”  Appellant’s admissions that the images are “child pornography,” even if adequate in other circumstances,
 are not sufficient in this case to constitute a factual predicate for Specification 1 of the Charge.
The question with regard to Specification 2 of the Charge is different than that for Specification 1, and appellant’s admissions that the images in Specification 2 constitute “child pornography” is particularly troublesome.  Here we ask whether the images themselves, attached to the record in enclosure 2 to the stipulation of fact—a part of the totality of circumstances of this plea—present “a substantial basis in law and fact for questioning the guilty plea.”  See Inabinette, 66 M.J. at 322 (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  The answer is “yes.”  Two of the three images plainly do not meet the definition of “sexually explicit conduct”  See Roderick, 62 M.J. at 430.  The genitals or pubic area are not even visible, thus meaning that as a matter of law these images are not “child pornography,” and appellant’s admissions to the contrary are inconsequential.
 

In the third image, the pubic area is covered partly with water; the pubic area is not the focal point; but the child is posed in the photo and it does suggest sexual coyness.  Where an image is not obviously a “lascivious exhibition of the genitals or pubic area,” the military judge could have resolved any inconsistency by obtaining admissions that address the image in the context of the Dost factors and other surrounding circumstances.  At a minimum, we would expect an admission that the image constitutes a lascivious exhibition of the genitals or pubic area either from appellant, in the stipulation of fact, or preferably both.  A description of the image in the plea colloquy and/or the stipulation of fact would be helpful as well.  

There is no discussion of the image, nor is there any apparent understanding among any of the parties at trial (or on appeal, for that matter) that any of the images in Specification 2 of the Charge raises factual or legal issues at all.
  Perhaps if the parties had attempted at any point to describe how the images in this case actually meet the elements of the offense charged, they would have noticed the obvious red flags.  Cf. Villard, 885 F.2d at 125 (“When a picture does not constitute child pornography, even though it portrays nudity, it does not become child pornography because it is placed . . . in a forum where pedophiles might enjoy it.”) (citing Faloona v. Hustler Magazine, Inc., 607 F.Supp. 1341, 1354-55 & n. 44 (N.D.Tex.1985)).

While we do “not lose sight that this is a guilty plea,” and therefore “less likely to have developed facts,” we also do not lose sight “that in a guilty plea case the Care inquiry is a substitute for a contested trial.”  Barton, 60 M.J. at 65.  “As a result, [a]ppellant’s desire to plead guilty should not obscure the necessity of establishing each element to each offense . . . .”  Id.  at 66.  We add to our superior court’s admonition that the desire to include aggravation evidence in or attached to a stipulation of fact should not obscure its primary purpose: to cover the elements of the offenses and add the factual circumstances surrounding an appellant’s commission of the crimes involved in the plea.  Once the stipulation accomplishes its basic function, the parties can agree on relevant aggravation and mitigation/extenuation to also include in it.  The parties should not address the second purpose (aggravation) before properly accomplishing the first (satisfying the elements and factual predicate for the plea).  

Let us be clear:  the message of this case is not to add more “stuff” as enclosures to the stipulation of fact.  In fact, the images themselves are not necessarily required for us to determine the providence of the plea.  See United States v. Rominger, ARMY 20080423 (Army Ct. Crim. App. 8 Jun. 2009) (unpub.).  Care and forty years of its progeny do not exist so that the parties in the military justice system can base a guilty plea on the government’s attaching to the record the evidence it would use to prove the case if it was fully contested, or submitting evidence to demonstrate what it could prove in the absence of a plea.  If that were the case, a “stipulation of fact,” would be nothing but the enclosures, there would be no requirement that the military judge conduct a Care inquiry and personally address and question the accused, and both Article 45, UCMJ and R.C.M. 910 would be rendered null.  In fact, we commend the practice of some military judges who cull the enclosures from the stipulation entirely and allow the government to seek to admit them as separate exhibits.  We also commend the practice of military judges who decline to admit improper, irrelevant evidence under the guise of aggravation, regardless of whether it is included in the stipulation of fact as an enclosure or otherwise.  
The message of this case, rather, is three-fold:  (1) military judges  must ensure to engage the accused in a complete Care inquiry that establishes a sufficient legal and factual basis for the offenses to which the accused has entered a guilty plea; (2) where the parties agree to enter into a stipulation of fact, the body of the stipulation of fact should, at a minimum, cover the elements of the offenses and provide the facts surrounding the offenses; and (3) finally, the parties should not confuse what might be termed “child erotica” with “visual depictions of minors engaged in sexually explicit conduct.”  The latter is “child pornography,” the possession of which is a serious criminal offense; the former is not, and therefore cannot form the basis of a charge or conviction for possession of child pornography.
CONCLUSION

The finding of guilty of Specification 2 of the Charge is set aside and that Specification is dismissed.  The court affirms only so much of the finding of Specification 1 of the Charge as finds that appellant did, at or near Colorado Springs, Colorado, on or about 20 March 2007, knowingly and wrongfully possess a Hitachi Hard Disk Drive containing ten images of child pornography that had been transported in interstate or foreign commerce, in violation of 18 U.S.C. § 2252A, including:  img.10.jpg, img.3.jpg, img.19.jpg, img.13.jpg, img.17.jpg, img.4.jpg, img.5.jpg, img.9.jpg, img.34.jpg, and img.35.jpg, which conduct was prejudicial to good order and discipline or likely to bring discredit upon the armed forces. 
Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors Judge Baker identified in his concurring opinion, the court affirms only so much of the sentence as includes confinement for twelve months, a dishonorable discharge, and a reprimand.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
Chief Judge TOZZI and Judge SIMS concur.
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Clerk of Court 

� Judge HAM took final action in this case prior to her permanent change of duty station.





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).


� Appellant’s assignments of error alleged:





I.


THE STAFF JUDGE ADVOCATE’S ADDENDUM PREJUDICED APPELLANT BY INCORRECTLY ADDRESSING DEFENSE COUNSEL’S ASSERTON OF LEGAL ERROR.





II.


APPELLANT’S POST-TRIAL CONFINEMENT VIOLATED ARMY REGULATION 190-47.





				  III.


APPELLANT WAS IMPROPERLY CHARGED AND FOUND GUILTY IN THE DISJUNCTIVE.


� Appellant pled not guilty to two additional violations of Article 134, UCMJ, which were dismissed prior to findings. 


� The record of trial was originally missing the last enclosure, the DVD interview between appellant and a civilian law enforcement agent.  In its place was an unrelated DVD.  We ordered the government to produce the correct enclosure, and it is now attached to the record of trial.  United States v. Andersen, ARMY 20080669 (Army Ct. Crim. App. 5 Jan. 2010) (order) (unpub.). 


� We also looked to the twenty-seven page NCMEC report, attached as an enclosure to the stipulation of fact.  The parties did not stipulate how to match this information to the charged images in Specification 1 or 2, and we will not speculate how to do so.  The parties did not discuss this enclosure or its contents at trial. 


� See 18 U.S.C. §2256(8)(A).  The federal definition does not include the term “real.”


 


� Following the Supreme Court’s decision in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), which declared a portion of the then definition of child pornography unconstitutional, Congress amended that portion of the statute.  See Pub. L. 108-21, § 502(a)(1), 117 Stat. 678 (2003).  The statute now includes an additional definition of child pornography that is “a digital image, computer image, or computer-generated image that is, or is indistinguishable from, that of a minor engaging in sexually explicit conduct.” 18 U.S.C. §2256(8)(B).  Congress also added a second definition of “sexually explicit conduct” applicable only to this subsection that differs from the one the military judge used and is not at issue in this case.  See 18 U.S.C. §2256(2)(B).  See also Pub. L. 108-21 § 502(b), 117 Stat 678 (2003).  However, we point out that the second definition includes “lascivious simulated sexual intercourse where the genitals, breast, or pubic area of any person is exhibited,” thus permitting conviction for exhibition of breasts alone under certain circumstances not present here. 18 U.S.C. §2256(2)(B)(i). 


� The Dost factors are not free from controversy.  See United States v. Frabizio, 459 F.3d 80, 86-90 (1st Cir. 2006).  “As one commentator observed, ‘the Dost test has produced a profoundly incoherent body of case law.’”  Id. at 88 (quoting A. Adler, Inverting the First Amendment, 149 U. Pa. L.Rev. 921, 953 (2001)). 


� While nudity alone does not suffice, there is, on the other hand, no requirement that the child be nude in order for the image to qualify as a “lascivious exhibition of the genitals or pubic area.”  Knox, 32 F.3d  at 746 (“Applying the plain meaning of the term ‘lascivious exhibition’ leads to the conclusion that nudity or discernability [of the genitals or pubic area] are not prerequisites for the occurrence of an exhibition within the meaning of the federal child pornography statute.”). 


� Further, we specifically take no position on whether prosecuting images under clauses 1 or 2 that do not constitute child pornography, i.e. “child erotica,” is generally advisable.  We cannot blithely dispense with the significant First Amendment and Due Process concerns that might arise.  See generally United States v. Wilcox, 66 M.J. 442, 451 (C.A.A.F. 2008); United States v. O’Connor, 58 M.J. 450, 455 (C.A.A.F. 2003).  For example, what would constitute the offense and how would a service member be on notice of what conduct is prohibited?  Extreme care should be taken in any decision to charge “child erotica” in light of the potentially substantial constitutional and legal issues that could arise in such a case.  


� See Mason, 60 M.J. at 19-20 (agreement that images depicting “lascivious poses” and “child pornography” sufficient to uphold a guilty plea).


� A cursory reading of the definition of “sexually explicit conduct” in 18 U.S.C. §2256 should have put all the parties on notice that there was a problem here.  It should not be an appellate court that first conducts this simple analysis. 





� Despite the clear language of 18 U.S.C. § 2256, the C.A.A.F.’s discussion of the Dost factors in Roderick, and a plethora of federal case law, the government continues to maintain in its brief to the court on the specified issues that these images in Specification 2 of the Charge meet the definition of “sexually explicit conduct” in the federal statute.  
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