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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:

A military judge sitting as general court-martial found appellant guilty in accordance with his pleas of absenting himself from his unit (three specifications), missing movement by design, operating a vehicle while drunk, and uttering checks without sufficient funds, in violation of Articles 86, 87, 111, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 887, 911, and 923a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirteen months, and forfeiture of all pay and allowances.  In accordance with the pretrial agreement, the convening authority reduced the period of confinement to six months but otherwise approved the adjudged sentence.  The convening authority also credited appellant with 127 days of confinement credit.   


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant asserts, inter alia, that he received ineffective assistance of counsel because his defense counsel waived his right to submit matters pursuant to Rule for Court-Martial 1105 without appellant’s consent.
In an affidavit submitted contemporaneously with his brief, appellant alleges that, while he did speak with his defense counsel after trial, the discussions related to whether he had received his record of trial and whether he had received all of his personal belongings.  Appellant further states that he “never consented to waiver of post-trial submissions and would have made a post-trial submission” if he had been given the opportunity.  This submission would have included error by the military judge in not granting him Article 13, UCMJ, credit.
The trial defense counsel in an affidavit states that she fully discussed with appellant his post-trial rights while appellant was confined at the Mannheim Confinement Facility in Germany.  She remained in contact with appellant until he departed Mannheim approximately three weeks after his trial. After that, she was unable to contact appellant despite repeated attempts. She was able to contact appellant’s mother shortly before post-trial matters were due to the convening authority, but his mother did not know where appellant was located.  The trial defense counsel asserted that appellant “gave every indication of understanding his post-trial and appellate rights,” but he never communicated anything to her regarding what he wanted her to submit to the convening authority. 
It has long been asserted that the convening authority’s action provides the accused’s “best hope” for clemency.  United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991); see also United States v. Gilley, 56 M.J. 113, 124 (C.A.A.F. 2001); United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998).  Based upon our review, it is clear that appellant was not involved in the submission of his post-trial clemency matters.  Although trial defense counsel describes efforts she made to contact appellant prior to submission of clemency matters, we are not confident that appellant was “afforded a full opportunity to present matters to the convening authority prior to his action on the case.”
  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  As a result, we will exercise our considerable discretion and set aside the convening authority’s action and require a new staff judge advocate recommendation (SJAR) and action.

Accordingly, the action of the convening authority is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge MERCK and Judge OLMSCHEID concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� If trial defense counsel is unable to speak with his client, the best course of action would be to forward a copy of the proposed post-trial submission to the last known address of the client with a return receipt requested.





� Appellant also alleges, and the government concedes, that appellant should be credited with an additional day of confinement credit.  This remand will also provide the staff judge advocate with the opportunity to grant this additional day of credit. 
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