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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty, wrongful possession with intent to distribute approximately 116 pounds of marijuana, and wrongful possession with intent to deceive of a document purporting to be a military pass, in violation of Articles 86, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for fifty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant received 135 days’ confinement credit for pretrial confinement served.  This case is before the court for review under Article 66, UCMJ.


Appellant was charged with, and pleaded guilty to, violating his battalion command sergeant major’s order to report at a specified time and location, in violation of Article 91, UCMJ (Charge I and its Specification).  After the providence inquiry, but prior to the entry of findings, the military judge amended Charge I and its Specification to a violation of Article 86, UCMJ.  The staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority that appellant was convicted of an Article 91, UCMJ, violation.  The clemency petition submitted by appellant’s trial defense counsel under Rule for Courts-Martial 1105 repeated this misstatement of the court-martial’s findings.

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge amended Charge I and its Specification, from an Article 91, UCMJ, to an Article 86, UCMJ, violation, the convening authority’s purported approval of a finding of guilty of an Article 91, UCMJ, violation was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will correct this misstatement of the findings in our decretal paragraphs.


Appellant pleaded guilty to, and was found guilty of, wrongful possession with intent to distribute approximately 116 pounds of marijuana (Charge II and its Specification).  However, evidence produced by the trial counsel during the sentencing phase of appellant’s court-martial disclosed that approximately sixteen pounds of the charged amount was packing materials and not marijuana.  We will amend the findings concerning the amount of marijuana in our decretal paragraphs.


Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that for either of these errors, appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  The trial counsel argued that the military judge should sentence appellant for possessing “[n]early a hundred pounds of marijuana.”  Appellant’s pretrial agreement with the convening authority limited his confinement to seventy-two months, substantially more than the fifty-four months that were adjudged and approved.


We agree with appellate defense counsel that appellant’s case contains a “plethora of administrative errors,” but find that none of these errors materially prejudiced a substantial right of appellant.  UCMJ art. 59(a).  We specifically find no merit to appellant’s assignment of error or the matters asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).


The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did at Fort Bliss, Texas, on or about 0900, 23 July 2000, fail to go to his appointed place of duty, to wit:  extra duty with his battalion staff duty officer, in violation of Article 86, Uniform Code of Military Justice.


The court affirms only so much of the findings of guilty of Charge II and its Specification as finds that appellant did at or near Sierra Blanca, Texas, on or about 23 July 2000, wrongfully possess approximately 100 pounds of marijuana, with the intent to distribute the said marijuana, in violation of Article 112a, Uniform Code of Military Justice.
The remaining findings of guilty are affirmed.  Reassessing the sentence based on the errors noted, the criteria in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence.

Senior Judge CANNER and Judge HARVEY concur.
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