YOCUM – ARMY 20020062


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CARTER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class MICHAEL P. YOCUM

United States Army, Appellant

ARMY 20020062

Headquarters, Fort Stewart

J. L. Pohl, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Imogene M. Jamison, JA; Captain Sean S. Park, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA; Major Paul T. Cygnarowicz, JA (on brief).

13 August 2002

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of willful dereliction of duty by using a government credit card for other than official purposes, wrongful use of ecstasy (two specifications) and marijuana, and wrongful distribution of ecstasy, in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  This case was submitted to the court for review under Article 66, UCMJ.  We will take action to correct the erroneous statement of findings in the staff judge advocate’s Rule for Courts-Martial [hereinafter R.C.M.] 1106 post-trial recommendation (SJAR) concerning Specification 1 of Additional Charge II (wrongful distribution of ecstasy).


Appellant was a regular user of ecstasy between 1 January 2001 and 17 August 2001 and usually had a few pills in his possession for his personal use.  He was charged with and convicted of distributing about six pills of ecstasy during this period (Specification 1 of Additional Charge II).  Each distribution involved appellant giving a pill to different civilian friends who asked for one.  No money exchanged hands.  The record contained no evidence that appellant was selling or dealing drugs.  


The SJAR erroneously advised the convening authority that Specification 1 of Additional Charge II convicted appellant of the wrongful use of, rather than the wrongful distribution of, ecstasy.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR or return the case to the convening authority for a new SJAR and action.  United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g).  In this case, rather than return appellant’s case to the convening authority under R.C.M. 1107(g) for a new SJAR and action, we will provide meaningful relief by dismissing the specification erroneously reported in the SJAR and reassessing the sentence.  United States v. Wheelus, 49 M.J. 283, 289 (1998).  The SJAR also erroneously stated that appellant will be credited with one day of confinement credit against the sentence to confinement, even though the record disclosed no basis for the award of such a credit.  Under the facts of this case, we will also consider this erroneous statement in the SJAR in our sentence reassessment.


We find no merit in the matters appellant asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).


The finding of guilty of Specification 1 of Additional Charge II is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for four months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court
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