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MEMORANDUM OPINION
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BARTO, Senior Judge:(
A general court-martial consisting of officers and enlisted members convicted appellant, contrary to his pleas, of murder and removal of property to prevent seizure in violation of Articles 118 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 918 and 934 [hereinafter UCMJ].  The military judge convicted appellant, pursuant to his pleas, of wrongful distribution of cocaine in violation of Article 112a, UCMJ.  The court-martial sentenced appellant to a dishonorable discharge, confinement for thirty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence to confinement as provides for confinement for thirty-three years and approved the remainder of the adjudged sentence.  The case is now before us for review under Article 66, UCMJ.
We accept the government’s concession that the evidence is legally and factually insufficient to support the finding of guilty of the offense of removal of property to prevent seizure (the Specification of Charge III).  However, we decline to adopt the government’s recommendation that we nevertheless affirm a general neglect or disorder in violation of Article 134, UCMJ.  No such theory of criminal liability was presented to the members, and, as such, we may not affirm findings of guilt based thereon.  United States v. Standifer, 40 M.J. 440, 445 (C.M.A. 1994).  We will grant appropriate relief in our decretal paragraph.

The remaining assignments of error, including the issue raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.
The findings of guilty of the Specification of Charge III and Charge III are set aside, and the Specification of Charge III and Charge III are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a dishonorable discharge, confinement for thirty-two years, forfeiture of all pay and allowances, and reduction to Private E1. 

Judge MAHER concurs.

HOLDEN, Judge, concurring in part and dissenting in part:

I agree that the evidence is legally and factually insufficient to support the finding of guilty of the offense as charged in the Specification of Charge III (removal of property to prevent seizure) and that the Specification of Charge III and Charge III should be set aside and dismissed.  I respectfully disagree, however, that this error merits sentence reduction under the circumstances of this case.  The dismissed charge pales exponentially in comparison to the remaining offenses.  Appellant was found guilty of killing an unarmed man by shooting him multiple times with a rifle.  Appellant then fired eight shots after the victim began to run away from him.  Further, appellant was convicted of distributing cocaine.  The maximum amount of confinement appellant faced for the murder was life without eligibility for parole; he faced an additional fifteen years of confinement for the offense of distributing cocaine.  Dismissing the offense alleged in the Specification 
of Charge III makes little change to the landscape of appellant’s substantial criminal misconduct; it certainly does not reduce it sufficiently to warrant sentence relief.  
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MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.
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