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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial found the appellant guilty, pursuant to his pleas, of absence without leave, failure to repair, wrongful use of four different controlled substances, larceny, and false swearing, in violation of Articles 86, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, 921, and 934 [hereinafter UCMJ].  Contrary to the appellant’s plea, the military judge found him guilty of possession of lysergic acid diethylamide (LSD), in violation of Article 112a, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for four months, and credited the appellant with forty days of confinement for pretrial confinement.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  The appellant submitted his case on its merits.  We have found three errors, one of which warrants relief.


First, even though Charge I encompassed two specifications, the military judge announced that he found the appellant, “in accordance with [his] plea of guilty, . . . [o]f Charge I and its Specification:  Guilty.”  Then, as to Charge III which contained only one remaining specification, the military judge found the appellant guilty of “its Specifications,” and immediately corrected his mistake.  Neither counsel nor the appellant had any corrections or objections to the findings.  The staff judge advocate’s post-trial recommendation recorded a guilty finding to both specifications of Charge I.  The defense counsel had no objections or corrections to the recommendation in his post-trial submissions on the appellant’s behalf under Rules for Courts-Martial 1105 and 1106 [hereinafter R.C.M.].  Because the military judge conducted a thorough providence inquiry and his announced findings otherwise reflected a commendable attention to detail, we conclude that the military judge, the appellant, and both counsel thought the judge had announced a finding of guilty of both specifications.  After all, when an appellant pleads guilty and both a straightforward Care
 inquiry and the stipulation establish all elements of the crimes, a “military judge . . . may not arbitrarily reject [his] guilty plea.”  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987); see also United States v. Moser, 23 M.J. 568, 569 (A.C.M.R. 1986) (“the military judge had no reasonable alternative, without violating his oath, but to find the appellant guilty in accordance with his pleas.”).  “Taken as a whole, the record makes clear that the intent of the [military judge] was to find appellant guilty” and “that all of the parties to the trial understood the intent of the [judge’s] findings.”  United States v. Williams, 21 M.J. 330, 332 (C.M.A. 1986).  At best, the findings can be characterized as merely ambiguous, and “[a]mbiguities in findings are resolved on the basis of an examination of the entire record . . . .”  United States v. Simmons, 3 M.J. 398, 399 (C.M.A. 1977).
  At worst, the military judge’s misstatement was an inaccuracy, which we find to be immaterial because his intent is evident from the record.  United States v. Johnson, 22 M.J. 945, 946 (A.C.M.R. 1986) (citing United States v. McCready, 17 C.M.R. 449 (A.B.R. 1954)).


Second, the contested specification alleged that the appellant possessed four doses (“hits”) of LSD on divers occasions with intent to distribute.  The uncontroverted evidence at trial showed that the possession occurred on a single occasion; the only dispute involved the appellant’s intent.  The military judge found the appellant guilty, excepting the language, “with the intent to distribute,” but not excepting the language, “on divers occasions.”  We will correct this oversight in our decretal paragraph.


Third, we note that portions of the action are a nullity.  The convening authority purported to waive the “forfeiture of all pay and allowances required by Article 58b, UCMJ”; insofar as this can be read as a waiver of forfeitures in excess of two-thirds pay, the waiver has no effect.  Also, the action declares the waiver effective the date of trial, even though the forfeitures would not have started until fourteen days thereafter.  UCMJ art. 57(a).  Finally, the forfeitures were to be waived until six months after trial, even though they would only have been in effect during the much shorter period of the appellant’s confinement.  The appellant has alleged no prejudice, however, and we find that no remedial action is warranted.  See R.C.M. 1107(g).


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Charge II, Specification 5, as finds that the appellant wrongfully possessed approximately four hits of LSD on one occasion between 4 April 1997 and 12 August 1997.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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JOSEPH A. NEURAUTER







Clerk of Court

� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� Although Simmons continued by saying that an accused must be given the benefit of all uncertainties, we find no uncertainties in the parties’ intent under these facts.





� As in Johnson, we follow United States v. Dilday, 47 C.M.R. 172, 173 (A.C.M.R. 1973), which held that findings are sufficient if they “enable the court intelligently to base judgment thereon and can form the basis for a bar to subsequent prosecution for the same offense.”  Cf. United States v. Wilson, 13 M.J. 247, 250 (C.M.A. 1982).  We acknowledge that “Dilday stands for the proposition, with which we do not argue, that the announcement of all findings in open court is a substantial statutory right of the accused.”  United States v. Jones, 46 M.J. 815, 816 (N.M.Ct.Crim.App. 1997).  But the Dilday court also recognized that “although defective in form, if [a verdict] conveys the manifest intention of the [factfinder], when viewed as a whole, minor irregularities constitute no grounds for reversal.”  Dilday, 47 C.M.R. at 173.
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