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BAIME, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of making a false official statement and committing an indecent act with a child under the age of sixteen years in violation of  Articles 107 and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 907 and 934.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for fourteen months, and reduction to the grade of Private E1.


On appeal, appellant raises four assignments of error, one of which merits discussion.  Specifically, we address appellant’s allegation that the military judge erred in admitting appellant’s uncorroborated statements.
  After considering both parties’ briefs and excellent oral arguments, we find that the military judge properly admitted appellant’s statements based on the applicable legal standards for corroboration.

FACTS
At the time of the offenses, appellant was stationed at Fort Benning, Georgia, and lived with his wife, their two children, and his wife’s daughter from a prior marriage, the three-year-old victim, “C.”  In March 2005, C went to Ohio to visit her father and paternal grandmother.  While with her grandmother, C drew a picture and told her grandmother that the picture depicted a “kitty.”  C then identified portions of the picture and told her grandmother where the kitty’s hair, eyes, nose, mouth, tongue, boobies, and coochie were.  As a result, the grandmother contacted the Ohio Children’s Service, and C was referred to the Lima Memorial Hospital Kid’s Clinic, where C underwent a medical examination.  At the Kid’s Clinic, a pediatric sexual assault nurse took the victim’s medical history in the presence of C’s biological father.  On the intake sheet, the nurse wrote under patient history that “dad states child told him Norm
 touches her couchie (sic) with his hand.”  During the same interview, the victim was asked why she came to the Kid’s Clinic and answered, in relevant part, “Norm touched me on my butt, my clothes were off.  He touched me with his fingers on my couchie (sic).”
  The victim remained calm during the initial portion of the medical examination, which was conducted by the nurse and a doctor, both of whom specialized in pediatric sexual assault.  After the victim opened her legs for inspection of her vaginal area, she became hysterical when the medical professionals tried to take photos of her vaginal area using a colposcope.  The doctor testified that, although a child victim’s hysterics during examination is one possible reaction by a sexually molested child, the hysteria itself neither indicates nor excludes sexual abuse.
  

On 24 March 2005, Special Agent (SA) Overman advised appellant of his rights under Article 31, UCMJ.  On this date, appellant waived his rights and began making a litany of statements in which appellant confessed to committing an indecent act with his stepdaughter.  Appellant admitted that he “bathed with her [C] in the bathtub until recently when she has started to learn the difference between male and female body parts.  While bathing [C] in her private parts I would tell her to squat down so that I could clean her private area.”  He continued that “I and my wife have explained that boys have an ‘outie’ meaning the penis and girls have an ‘innie’ meaning the vagina.  This conversation would take place in the bath tub while my wife and I were bathing all the kids and [C] would ask why [appellant’s son] has something different.”  Appellant also stated that he may have urinated in the bathtub while the victim was in the tub with him.  He denied any sexual arousal by or activity with the victim.  

On 25 March 2005, appellant returned to the Criminal Investigation Command (CID), took a polygraph, and made further admissions.
  In a second sworn statement, appellant stated that:

[w]hile bathing my daughter in the tub she stated ‘is it going to hurt’ when I was going to clean her vagina area.  I rubbed her in a sweeping motion and asked her if somebody else does this to her.  She stated ‘no’ and I stopped.  I cannot account for my actions.  I should have gotten her checked out by a professional. 
Special Agent McCarthy, who took this statement, then asked appellant “Did you insert your finger into [the victim’s] vagina?” Appellant answered “Yes.”  The colloquy in the written statement continued:

Q:  After it occurred, you touching her vagina in the bathtub, did you know you did something wrong?

A:  Yes.

Q:  What was that.

A:  I handled something that wasn’t in my lane.  I should have seeked (sic) medical attention.

After a discussion of another incident related to appellant’s masturbation in front of the victim,
 appellant’s statement continued:
Q:  Did you fondle [the victim’s] vagina?

A:  Yes.

Q:  Did your finger enter into her vagina?

A:  Yes.
Q:  How far did it go in?

A:  Not far.

Q:  Was this done in a sexual nature/manner?

A:  Yes.

Q:  Why did this happen?

A:  I want to why it hurt (sic), I wanted to know if someone else does that to her.

Q:  How many times did this happen?

A:  Just once.


Appellant returned once more to CID on 28 March 2005, at which point he invoked his rights to an attorney and to remain silent.  Then, on 29 March 2005, appellant one more time voluntarily returned to CID where he met with SA Overman and SA Mooney, the special agent-in-charge, stating he wanted to discuss the allegations.  Appellant was readvised of his Article 31, UCMJ, rights and denied anything inappropriate happened.  During this conversation, appellant admitted two or three times that he touched the child victim for sexual gratification.  Appellant also confessed “he had digitally penetrated his daughter to show her what it would feel like if something like that would ever happen to her.”  Appalled that appellant admitted to assaulting the child victim to show her what it felt like, SA Mooney directed appellant to leave the CID office, without first obtaining appellant’s admission in writing.  


After appellant made his numerous statements and confessions, he saw his appointed case manager at the Fort Benning Department of Behavioral Health.
  The case manager’s role was to collect information to determine the family’s needs and develop a proposed treatment plan to present to the Fort Benning Case Review Committee.  The case manager spoke with appellant at least four times.  Appellant told the case manager he touched the victim during bath times, but he added he falsely admitted to penetrating the child victim digitally.  

LAW


Military law regarding when confessions and admissions may be considered as evidence against an accused is clear:  essential facts of the confession must be sufficiently corroborated to support an inference of their truth.  United States v. Arnold, 61 M.J. 254, 256-57 (C.A.A.F. 2005); United States v. O’Rourke, 57 M.J. 636, 641 (Army Ct. Crim. App. 2002); Military Rule of Evidence [hereinafter Mil. R. Evid.] 304(g).  A military judge’s ruling on admission of a confession will be reviewed for abuse of discretion.  United States v. Seay, 60 M.J. 73, 77 (C.A.A.F.  2004).  “A military judge abuses his discretion when his findings of fact are clearly erroneous, when he is incorrect about the applicable law, or when he improperly applies the law.”  Id. at 77 (citing United States v. Roberts, 59 M.J. 323, 326 (C.A.A.F. 2004)).

Military Rule of Evidence 304(g) sets out the corroboration requirements to admit an accused’s statement:

(g)  Corroboration.  An admission or a confession of the accused may be considered as evidence against an accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth.  Other uncorroborated confessions or admissions of the accused that would themselves require corroboration may not be used to supply this independent evidence.
  If the independent evidence raises an inference of the truth of some but not all of the essential facts admitted, then the confession or admission may be considered as evidence against the accused only with respect to those essential facts stated in the confession or admission that are corroborated by the independent evidence.  Corroboration is not required for a statement made by the accused before the court by which the accused is being tried, for statements made prior to or contemporaneously with the act, or for statements offered under a rule of evidence other than that pertaining to the admissibility of admissions or confessions.

  (1)  Quantum of evidence needed.  The independent evidence necessary to establish corroboration need not be sufficient of itself to establish beyond a reasonable doubt the truth of facts stated in the admission or confession.  The independent evidence need raise only an inference of the truth of the essential facts admitted.  The amount and type of evidence introduced as corroboration is a factor to be considered by the trier of fact in determining the weight, if any, to be given to the admission or confession.  


The evidentiary standard required for corroborating evidence is low.  Seay, 60 M.J. at 80; United States v. Cottrill, 45 M.J. 485, 489 (C.A.A.F. 1997).  No requirement exists that the corroborating evidence be sufficient by itself to support a conviction.  See Seay, 60 M.J. at 80.   While the truth of the essential facts admitted in the statement must be proven by the corroborating evidence, the reliability of the facts need not be proven either beyond a reasonable doubt or by a preponderance of the evidence.  Seay, 60 M.J. at 80; Cottrill, 45 M.J. at 489; United States v. Maio, 34 M.J. 215, 218 n.1 (C.M.A. 1992); O’Rourke, 57 M.J. at 641.  Further, the amount of corroboration needed to admit a statement has been characterized as “slight.”  See United States v. Arnold, 61 M.J. 254, 257 (C.A.A.F. 2005); Cottrill, 45 M.J. at 489; Maio, 34 M.J. at 218 n.1; United States v. Melvin, 26 M.J. 145, 146 (C.M.A. 1988); O’Rourke, 57 M.J. at 641.  Finally, only evidence of the confession’s trustworthiness 
(. . .continued)

In April, appellant wrote, but did not sign or swear to, a statement in which he tried to explain his innocence.  In effect, he admitted to inappropriately touching his step-daughter.  We do not look to appellant’s other statements to corroborate his 25 and 29 March 2005 statements.  

is required; the corroborating evidence neither has to establish independently the elements of the offense charged nor has to relate to the corpus delicti of the confessed offense.  United States v. Baldwin, 54 M.J. 464, 465 (C.A.A.F. 2001); Cottrill, 45 M.J. at 489; Maio, 34 M.J. at 218; United States v. Rounds, 30 M.J. 76, 80 (C.M.A. 1988); O’Rourke, 57 M.J. at 641 (quoting Baldwin, 54 M.J. at 465).  “The purpose of the rule requiring corroboration of confessions by independent evidence is to establish the trustworthiness or reliability of the 
confession so as to prevent convictions based on false confessions.”
  O’Rourke, 57 M.J. at 641 (citing United States v. Egan, 53 M.J. 570, 577 (Army Ct. Crim. App. 2000).
DISCUSSION


The military judge correctly concluded that sufficient corroborating evidence existed and properly admitted appellant’s confessions into evidence.  In both his 25 March and 29 March 2005 statements, appellant confessed to penetrating digitally his three-year-old stepdaughter’s vagina.  The confessions served as the basis for appellant’s conviction of committing an indecent act with a child under the age of sixteen years-old.  No physical evidence existed, and the child victim did not testify.  Thus, it is incumbent upon us to determine whether other evidence at appellant’s court-martial corroborated his confessions to support their truth.  


The nurse practitioner at the Lima Memorial Kids Clinic testified that appellant’s three year-old stepdaughter told her the reason she was at the hospital was because appellant touched her vaginal area.
  Both the nurse and the pediatrician who examined the child victim testified that appellant’s stepdaughter became hysterical during the examination when they attempted to take photos of her vagina with a colposcope.  The doctor testified that the hysteria was one possible reaction that a child sexual abuse victim may demonstrate.
  


We must analyze these salient corroborating facts to determine whether appellant’s confession was properly admitted.  The low threshold of admissibility was met in this case as the medical professionals’ testimony raises more than an inference of truth of the essential facts confessed to by appellant.  The testimonial evidence indicates a likelihood that appellant touched his stepdaughter’s vaginal area in an inappropriate manner, supporting admission of his pretrial confessions.  See Cottrill, 45 M.J. at 489.  We find the independent corroborating evidence both reliable and trustworthy, and therefore conclude that appellant’s confession was properly admitted as evidence of the charged misconduct.
CONCLUSION


We have reviewed all other assignments of error and find them to be without merit; accordingly, the findings of guilty and the sentence are affirmed.  

Senior Judge COOK and Judge CONN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

�  In other assignments of error, appellant questions the legal and factual sufficiency of both charges and their specifications and the voluntariness of his statements.  We find no merit to these other assignments of error.


� The victim apparently referred to appellant as Norm.





� These statements were taken verbatim from the victim’s medical records and were actual quotes from the victim and her biological father.  





� The doctor testified that the hysterical reaction would have been very difficult to coach.  The doctor also testified that a severe yeast infection could cause the hysteria, and there was some evidence to suggest that the victim had a history of yeast infections due to a birth defect.  








� These admissions are the statements that form the basis for the assignment of error related to the alleged involuntariness of his statement.  We specifically find that the statements were voluntarily made, not coerced, and not obtained in violation of appellant’s 5th Amendment or Article 31, UCMJ rights.





� The statements about this incident and the indecent acts were the basis of the false official statement charge.


�  There was evidence presented at trial of a contentious custody battle between appellant’s wife and her former husband, the child victim’s biological father. 


 


� During trial, there was a discussion as to whether the military judge could consider appellant’s numerous statements as independent evidence to corroborate his 25 March and 29 March 2005 statements.  Both parties argued and the military judge correctly concluded that appellant’s other statements could not be considered as independent evidence.  See Opper v. United States, 348 U.S. 84, 93 (1954).  





										      (continued. . .)


� Appellant argued both at trial and on appeal that his confession was false, coerced, and not voluntary.  We considered these arguments in our Article 66, UCMJ review and find them to be unpersuasive.  





� Appellant did not raise issue with whether the victim’s statements to the nurse and doctor were testimonial statements in violation of the Confrontation Clause.  Crawford v. Washington, 541 U.S. 36 (2004); United States v. Gardinier, 65 M.J. 60 (C.A.A.F. 2007).  We specifically find that the victim’s statements were neither testimonial hearsay nor barred by the Confrontation Clause.  This case is distinguishable from Gardinier in that no law enforcement was involved at the time the victim was medically examined, and her statements were not “elicited in response to law enforcement inquiry with the primary purpose of producing evidence with an eye toward trial.”  Gardinier, 65 M.J. at 65-66.  Assuming arguendo that her statements were improperly admitted, sufficient other corroborating evidence exists to uphold admission of appellant’s statements and his conviction.  





� Although the doctor failed to assess that any sexual trauma occurred, he also testified that 90-95% of child victims of sexual abuse show no physical signs of abuse.  The doctor participated in over 3500 sexual assault cases.  
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