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MEMORANDUM OPINION ON REMAND

------------------------------------------------------
GONZALES, Judge:


The appellant was tried at Camp Casey, Korea, by a general court-martial composed of officer and enlisted members.  Contrary to his pleas, on 19 January 1995, he was convicted of rape and adultery in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 (1988)[hereinafter UCMJ].  He was sentenced to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence on 7 June 1995.


This court’s initial review under Article 66, UCMJ, resulted in a memorandum opinion issued on 17 May 1996.  Although no assignments of error were submitted, we addressed three of the nine issues the appellant personally asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  All pertained to alleged errors committed by the military judge during a post-trial session ordered by the convening authority.  We found the military judge did not commit any error and affirmed the findings and the sentence.


Our decision was set aside by the United States Court of Appeals for the Armed Forces [hereinafter Court of Appeals] on 15 December 1997.  Oral argument before that court was held on 9 October 1997, on an assignment of error developed from one of the other six Grostefon issues raised by the appellant.  Specifically, the appellant asserted that he was denied a meaningful opportunity to cross-examine the victim of the rape, Private First Class (PFC) SC, because the government failed to disclose exculpatory evidence requested during discovery.  This issue centered around the existence of a Fort Hood, Texas, Criminal Investigation Command (CID) report which allegedly contained information that PFC SC may have filed a false rape allegation eleven months before.  The appellant contended that PFC SC’s rape allegation against him was false and that the Government’s failure to comply with the defense’s discovery request for the Fort Hood CID report prevented his defense counsel from cross-examining PFC SC about the false nature of her previous rape accusation at Fort Hood.  

Because, in part, the record of trial did not contain a copy of the Fort Hood CID report, the Court of Appeals returned the case to this court to complete the record and to make findings of fact and conclusions of law as to: (1) whether the Government failed to disclose exculpatory material to appellant prior to trial and, if so, what evidence was not disclosed; (2) whether defense counsel already possessed all or part of the information; (3) whether defense counsel, when requested post-trial to reveal the information she possessed, erroneously claimed privilege; and (4) whether any such failure by the Government to disclose constituted reversible error.  


On 17 April 1998, we ordered the trial counsel, both assistant trial counsel, and the trial defense counsel to submit affidavits concerning their knowledge of the requested Fort Hood CID report and its disclosure to the defense.  We also ordered the Fort Hood CID office to provide a complete copy of the subject CID report to us.      


This saga began at the Article 32, UCMJ, investigation held on 22 November 1994.  Private First Class SC’s verbatim testimony on extensive cross-examination by the defense counsel includes the following excerpt concerning the prior rape accusation at Fort Hood:

Q.  Have you ever made allegations of sexual misconduct, not necessarily rape, but of any kind of sexual misconduct about other people?

A.  Have I?  Yes.

Q.  And whose was that or who were they?

A.  When I was drunk at Fort Hood, I got – I was passed out and my best friend was there at the time.  It was her boyfriend.  I told my commander – my first sergeant and my commander.

Q.  What did you tell them?

A.  I told them what had happened.

Q.  Well, what happened?  What was your allegation against this individual?


A.  That the same thing had happened that happened with Avery, basically.  There was more to it though.

Q.  Well, can you explain what you said to your first sergeant and commander about what had happened?

A.  That I had been drinking and I went to a bar down passed (sic) 6th Cav with two friends of mine and I got drunk.  I remember coming home.  Patton, my friend, and my next door neighbor were taking care of me and putting me to bed.  

I remember wearing BDU’s because I remember being outside earlier.  [Witness begins to cry.]  It wasn’t my fault.

TC:  No one is saying that it’s your fault.

Q.  Ma’am, I’m not saying that it was your fault.  I would just like to know what happened at Fort Hood.  [Witness cries heavy.]

TC:  Recess?

[The Article 32 investigation recessed at 1035 hours, 22 November 1994.]

[The Article 32 investigation reconvened at 1052 hours, 22 November 1994.]

[Cross-examination of PFC SC continued.]

Q.  Do you feel that you can talk a little bit more about the incident back at Fort Hood that you reported to your commander and your first sergeant?

A.  Whatever you would like to ask me.

Q.  Okay.  I appreciate it.  

I think you got to the part where your friends took you home.  Is that what you said?

A.  The next morning, I woke up and I wanted to go to the bathroom.  For some reason, I had McDaniels on my mind.  I didn’t know why.  They had told me that Nita, my next door neighbor, had taken care of me because I was so drunk.  I went over to thank Nita for taking care of me.  She pulled me in her office and asked me, “Do you remember what happened last night?”  I said, “No.”  She then said something about McDaniels and I said, “That’s funny because I had him on my mind last night – this morning when I got up.”  She told me that he came into my room and she was in there.  She told him to leave.  He wouldn’t leave.  She went upstairs to get – I forget what his name is – but to get him out of my room.  I had given her, I guess, the keys to my room so she could go in and out to make sure that I was okay that night or she took them.  


When she came back in my room, he was on top on (sic) me on my bed.  I went to McDaniels the next day, that day that I talked to Nita, and I asked McDaniels, I said, “McDaniels, did you have sex with me last night?”  He started laughing and he told me that would teach me next time not to get too fucking drunk, quote, unquote because I will not forget that quote.


I didn’t talk to ---- 

Now she was his girlfriend and she was my closest friend at that time.  I didn’t want to tell her what happened.  I avoided him for a real long time and he had tried talking to me, because he’s a grabby type of person.  I mean, I sucked up the incident as just I had got drunk.  I blamed myself for being drunk.

[Witness begins to cry heavily.]

[The Article 32 investigation recessed at 1057 hours, 22 November 1994.]

[The Article 32 investigation reconvened at 1059 hours, 22 November 1994.]

[Cross-examination of PFC SC continued.]

Q.  I know that you just explained how you blamed yourself and you sucked it up for some reason.  Does that mean that you did not report this to anybody?

A.  Yes, ma’am.

Q.  Was there a time later on that you decided you should or that you did?

A.  Something else happened with the same individual.

Q.  Was it the same kind of thing or ----

A.  Different.

Q.  What happened to cause you to report it?

A.  I had gone to a home interior party with four of my girlfriends.  We brought a 12 pack of beer with us and I probably had two beers, the same as everybody else.  We didn’t drink – we weren’t drinking to get drunk.  I saw some friends of mine when I came back.  The barracks are real close together and it was a – some friends of mine were playing dominoes and spades.  I hadn’t talked to McDaniels for a long time.  I avoided him like the plague.  They invited me to go in there.


McDaniels was making innuendoes towards me, suggesting that we go to my room.  I said, “No, there’s people over in my room playing cards.”  I was drinking in there and I was sitting at a table.  I was sitting in a chair.  Basically, he forced himself on me and it destroyed me.  I called my friend, my girlfriend Natalie, because I had told her what had happened before.  I wanted to see my mother. [Witness began to cry.]


I called my first sergeant that night and my first sergeant came in.  Nita was with me the next morning.  My commander came in the next day and I talked to a counsellor (sic), a lady civilian that he had called.  My commander asked me what I had wanted.  Now that he was there too, it was me, Natalie and Nita.  We were sitting in the commander’s office and I wouldn’t tell anybody who it was.  I said, “All I want to do is see my mother.[”]


Well, Natalie figured out who it was somehow.  I don’t really know how she did, but she went and confronted him.  My commander gave me – he wanted me to press charges.  I told them what had happened before.  I told them that I was drunk.  I told them that I was drunk.  I told them that I was drunk the first time and I told them what had happened that day and then I told them that I wanted to go see my mother.


And then, when I came back, I only wanted to know why—the reason being, he was getting thrown out of the military for drug abuse.  He was, I guess, a crack-head.  I don’t know what he got caught on, a urinalysis, like two or three times.  He was getting thrown out of the Army and I figured, in my mind, that it would be easier for me for him to leave Fort Hood in 2 weeks.  I just had my commander tell him to go until he was gone.


When I came back, he was coming on post and it was upsetting me.  I went to my platoon sergeant, Sergeant Brooks – an E7 – and I asked him to help me.  He told me – He made me go to CID.  He didn’t make me, he forcefully encouraged me to make a statement because no one needs to get away with something like that regardless of whether I had been drinking or not, so I did what he asked me to do.  I made a statement.


McDaniels had come back on post and they told me if I ever saw him again to call the MP’s and that’s what I did.  I made the call and never saw him again.

Q.  You’re saying that he was arrested?

A.  No, he wasn’t.  I waited so long after the fact and he had already been put out of the Army, they really had no evidence.

Q.  To the best of your knowledge, they didn’t turn it over to the ----

A.  Not to my knowledge, ma’am.  Not to my knowledge.

Q.  Did you see a civilian counsel by the name of David Fulburch?

A.  No, ma’am.  I only talked him on the telephone.  It was a female.

Q.  Did you receive any type of counseling?

A.  No, ma’am.

Q.  For either of these incidents?

A.  No, ma’am.

Q.  How do you think it affected you?

A.  I forgot about it.  I put it behind me.  I didn’t talk about it.

Q.  What time frame separated them – probably a month apart?

A.  I don’t know.  I’m not going to give you a definite answer, because I can’t recall what the time span was.

Q.  And what rank was he?  Do you remember what his (sic) rank he was or his first name?

A.  I can’t remember his first name.  Everybody called him “Mc.”

Q.  But he was in your same unit?

A.  No, he wasn’t in my unit.

Q.  Do you remember what unit he was in?

A.  No, I don’t.

Q.  How soon after this happened, did you PCS to Korea?

A.  Almost a year.

Q.  So this was in the first few months at Fort Hood when this happened?

A.  This was in September of that month (sic).

Q.  So a year later, you PCS’d to Korea?

A.  Approximately.  I got here on 4 August.

Q.  Did anything else like that happen to you before?

A.  [Negative response.]

Q.  And you didn’t receive any treatment for those – either medical and mental hygiene.  Did you after you came to Korea?

A.  [Negative response.]

. . . . 

Q.  Aside of (sic) what happened at Fort Hood, is there any other time that you’ve said that you were a victim of some sort of sexual, not necessarily assault but even misconduct or sexual harassment?

A.  Not to my knowledge.


On 7 December 1994, the trial defense counsel submitted a written request for the Government to provide her with all evidence that would negate or reduce the guilt of the accused and any evidence affecting the credibility of government witnesses, including “copies of criminal reports with which [PFC SC] has been involved in Korea and at prior duty assignments.”  On 17 December 1994, the trial counsel replied that, “copies of criminal reports involving [PFC SC] within the control of CID or other government law enforcement agencies can be acquired through coordination with CID at 730-4252.”  The defense counsel immediately renewed her request with the CID office at Camp Casey.  On 21 December 1994, the Camp Casey CID office sent an e-mail to the Fort Hood CID office requesting a copy of any report alleging a sexual assault upon PFC SC by a soldier named McDaniels.  The defense counsel continued to ask the CID Office at Camp Casey and the trial counsel about the report until a few days before trial.


On 13 January 1994, the Fort Hood CID office received a second e-mail request from the Camp Casey CID for any report concerning PFC SC and McDaniels.  The same day, the Fort Hood CID office determined that CID Report Control Number 1078-93-CID034 pertained to these two individuals.  The next day, the trial counsel requested that the Fort Hood CID office fax the report to him “ASAP” because trial was about to begin.  Four days later, on 18 January 1995, applicable documents contained in CID report 1078-93-CID034 were faxed to the Camp Casey CID office for delivery to the Staff Judge Advocate (SJA) office. 


Neither the trial counsel nor the defense counsel received a copy of the requested Fort Hood CID report before trial on the merits began on 18 January 1995.
  The defense did not request a continuance for additional time to secure the report under Rule for Courts-Martial 701(g)(3)(B) [hereinafter R.C.M.].
  The Government filed a Motion in Limine seeking to preclude the defense from presenting any evidence of, or reference to, prior reports by the victim that she had been raped under similar circumstances in July and August 1993, while stationed at Fort Hood under Military Rules of Evidence 403, 404, and 405.
  After hearing from both sides, the military judge determined that there apparently was no information in the Fort Hood CID report that was relevant to any issue before the court and, thus, granted the motion.


The Government’s case against the appellant consisted of PFC SC’s testimony and the appellant’s sworn statement that he had sexual intercourse with her while she was asleep in her room in the barracks.  

In mid-February 1995, when the trial defense counsel again requested the Fort Hood CID report, an agent at the Camp Casey CID office informed her that faxed documents were received from Fort Hood on 21 January 1995, and per instructions from the trial counsel, were inserted in the appellant’s CID case file.   The documents were provided to the defense counsel.   These documents included:  (1) a CID document cover sheet (CID Form 14); (2) a memorandum of record, dated 31 August 1993, prepared by Captain (CPT) Roland C. Haun, PFC SC’s company commander, where he summarizes the chain of command’s efforts to assist PFC SC concerning her rape allegation of 29 August 1993, and placing her on leave for two weeks beginning on 31 August 1993; (3) a sworn statement on DA Form 2823, dated 31 August 1993, where PFC SC states she had been offered assistance by her chain of commander but elected not to accept it; (4) a second sworn statement on DA Form 2823, dated 15 October 1993, where PFC SC alleges being raped by McDaniels twice, once on 29 August 1993, and the other a month before; (5) CID Investigative Worksheet (CID Form 44-R), dated 15 October 1993; (6) four pages of handwritten notes by a CID Agent J. Moschilli which followed DA Form 28 (Agent Activity Summary) format and contain the notations “1450/15 Oct 93 CPT Devlin opined very weak cash (sic) don’t persue (sic) any further” and “1605/15 Oct 93 briefed CPT Hahn (sic);”
 (7) two handwritten statements by PFC SC which were the basis for her sworn statement in (4) above; and (8) a handwritten statement by Staff Sergeant Donald R. Gray where he states that McDaniels admitted to him that, “he got caught fucking PFC SC in her room by her friend next door that had her room key.  He stated she close (sic) the door, then he pull (sic) his pant (sic) up and ran out.”


The defense counsel used these documents in preparing the appellant’s post-trial submissions to the convening authority under R.C.M. 1105.
  In her Memorandum For Commander, dated 2 June 1995, addressing the R.C.M. 1105 matters, the defense counsel attacked PFC SC’s credibility, by stating, “It was also not surprising to learn that PFC [SC] apparently made a false rape report to Fort Hood CID in August 1993.”  She also stated, “I reviewed the Agent Activity Summaries and PFC [SC’s] statements, and learned the Fort Hood trial counsel who reviewed the case opined PFC [SC] was not a credible “victim”, (sic) and the case file presented no credible evidence of rape.”  In her affidavit to this court, the trial defense counsel indicates that her statements to the convening authority that PFC SC “was not a credible victim” and that the case file “presented no credible evidence of rape” were based on the CID agent’s handwritten notation that the Fort Hood trial counsel opined that the case was “very weak” and “don’t persue (sic) any further.”


The original copy of CID report 1078-93-CID034 was destroyed in accordance with Army Regulation 25-400-2, Information Management:  Records Management:  The Modern Army Recordkeeping System (MARKS), (26 Feb. 1993), and is no longer available for appellate review.


Rule for Courts-Martial 701(a)(2) places an affirmative duty on trial counsel to make available to the defense any government documents or reports material to the preparation of the defense which may become known to trial counsel by the exercise of due diligence.  United States v. Simmons, 38 M.J. 376, 382 (C.M.A. 1993); see United States v. Williams, 47 M.J. 621, 625 n.7 (Army Ct. Crim. App. 1997).  “[E]vidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A ‘reasonable probability’ is a probability sufficient to undermine the confidence in the outcome.”  United States v. Bagley, 473 U.S. 667, 682 (1985). 


We are able to make findings of fact and conclusions of law based on only the affidavits submitted to this court and the record of trial and without ordering an evidentiary hearing when all the evidence before this court “compellingly demonstrates” an accuracy of recollection by one side as opposed to the other.  United States v. Ginn, 47 M.J. 236, 244 (1997). 


Based on the foregoing, we find: (1) that the Government failed to disclose Fort Hood CID report 1078-93-CID034 to the appellant’s defense counsel prior to the appellant’s trial on the merits on 18 January 1995; (2) that although the trial defense counsel was aware of the information PFC SC provided at the Article 32 investigation concerning the Fort Hood rape allegations, it was not until mid-February 1995 that the Government provided her with what is substantially a complete copy of the Fort Hood CID report 1078-93-CID034 consisting of nine separate documents; (3) that none of these documents support the trial defense counsel’s post-trial assertion that PFC SC “apparently made a false rape report to Fort Hood CID in August 1993;” (4) that none of these documents indicate that the Fort Hood trial counsel opined that “PFC SC was not a credible ‘victim,’ and the case file presented no credible evidence of rape;” (5) that the trial defense counsel’s assertion that PFC SC “was not a credible ‘victim’” and that the Fort Hood CID case file “presented no credible evidence of a rape” grossly exaggerated and overstated the Fort Hood trial counsel’s precise legal opinion about this case; (6) that none of the nine documents, either expressly or implicitly, are exculpatory in nature to the appellant; and, (7) that the military judge’s ruling granting the Government’s Motion in Limine was not an abuse of discretion and was not prejudicial to the appellant because the Fort Hood CID report was not relevant, material, or favorable to the defense on the question of PFC SC’s credibility or any other issue.  

We further find that if the trial defense counsel asserted the attorney-client privilege when requested, post-trial, by government appellate counsel to reveal any additional information in the Fort Hood CID file that she may possess, she subsequently provided a copy of this report to the defense appellate counsel.
  

Under these circumstances, we hold that the evidence before us compellingly demonstrates the inaccuracy of both the trial defense counsel’s post-trial assertions and the appellant’s current contention that the Fort Hood CID report contains (1) an apparently false rape report made by PFC SC, (2) a suggestion that she was not a credible victim, or (3) a declaration that there was no credible evidence of rape.   Accordingly, we conclude that the failure to timely disclose Fort Hood CID report 1078-93-CID034 to the defense was not reversible error.  


The findings of guilty and the sentence are affirmed.


Acting Chief Judge EDWARDS and Judge KAPLAN concur.    







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We take judicial notice that time at Camp Casey, Korea, is eleven hours ahead of Fort Hood, Texas, because of the International Date Line.   Consequently, if documents were faxed during normal duty hours on 18 January 1995 from Fort Hood, they would not have arrived at Camp Casey, Korea, before both sides rested their case at 1823 hours, 18 January 1995. 





� The trial defense counsel instead indicated that she “did not intend go into it at any rate, but I did—I would like on the record that I did make a discovery request.”





� The source of the many details in the “FACTS” portion of the Government’s written motion was probably PFC SC, because this portion is very consistent with her testimony at the Article 32 investigation.





� We take judicial notice that CPT Matthew B. Devlin, a member of the Judge Advocate General’s Corps, was assigned at that time to the III Corps Staff Judge Advocate Office, Fort Hood, Texas.





� With respect to how much of the Fort Hood CID report the trial defense counsel ever received, she stated in her affidavit to this court, “I subsequently received a copy of the incomplete report from SA Watson.”  (Emphasis added).  This is inconsistent with her earlier statement in her R.C.M. 1105 submissions to the convening authority where she states, “I have since received the complete report from Fort Hood CID.”  (Emphasis added).  





� This legal opinion more logically could have been based on the staleness of the reported circumstances surrounding the July and August 1993 incidents rather than on any conflicting or contradicting evidence, and the critical fact that by the time PFC SC made her report to CID in October 1993, McDaniels was no longer amenable to court-martial jurisdiction.  





� This is according to a memorandum, dated 22 April 1998, addressed to this court, signed by the Deputy SJA, U.S. Army CID, Fort Belvoir, Virginia, in response to this court’s Order requiring the Fort Hood CID office provide the court with a copy of the full report.





� The trial defense counsel provided a copy of the Fort Hood CID report she had in her possession to the defense appellate counsel shortly after oral argument was held before the Court of Appeals.  We admitted this report as Defense Appellate Exhibit A on 20 February 1998.
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