LE – ARMY 20020298


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

JOHNSTON, SQUIRES, and ECKER

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 JUAN G. BARRIOS

United States Army, Appellant

ARMY 9800597

U.S. Army Signal Center and Fort Gordon

G. W. Smith, Military Judge

For Appellant:  Major Holly S.G. Coffey, JA;  Captain Jodi E. Terwilliger-Stacey, JA (on brief); Colonel John T. Phelps II, JA; Lieutenant Colonel Adele H. Odegard, JA; Captain Kirsten V. Campbell-Brunson, JA.

For Appellee:  Lieutenant Colonel Eugene R. Milhizer, JA; Colonel Russell S. Estey, JA; Major Michael J. Klausner, JA; Captain Robert F. Resnick, JA.

8 April 1999

---------------------------------------------------------------

MEMORANDUM OPINION ON RECONSIDERATION

---------------------------------------------------------------

Per Curiam:


Pursuant to his pleas, the appellant was convicted by a military judge sitting as a general court-martial of resisting apprehension, larceny and assault, in violation of Articles 95, 121, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 895, 921, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of $300.00 pay per month for three months, and reduction to Private E1.


As permitted by United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant asserted that an error in the recommendation to the convening authority from the staff judge advocate about disorderly conduct prejudiced his chance for clemency.  On 16 December 1998, we agreed, set aside the action, and directed that the record of trial be returned to the Judge Advocate General for a new action by the same convening authority.  

On 4 January 1999, the government moved for reconsideration, asserting that we had applied the wrong legal standard and had issued an opinion inconsistent with prior precedents of this court.  We granted the Motion for Reconsideration on 27 January 1999.  After having carefully considered the law and precedents, we conclude that the approach advocated by the government could be perceived to be inconsistent with the legal standards enunciated in United States v. Wheelus, 49 M.J. 283 (1998).  


The appellant shoplifted several compact discs (CDs), two shirts, and a pair of pants by concealing the items under his jacket and departing the local Army and Air Force Exchange Service store.  A store security guard attempted to detain him, but the appellant threw the guard to the ground and ran.  An on-duty military police (MP) sergeant who witnessed the incident chased the appellant for several hundred yards.  The appellant stopped only after the MP threatened to shoot him.  After a short struggle, the MP sergeant subdued the appellant.  


In addition to the charges for which he was convicted, the appellant was also charged with disorderly conduct.  That charge, however, was dismissed prior to referral.  Nevertheless, the post-trial staff judge advocate review incorrectly stated that the appellant was convicted of disorderly conduct in addition to the other three offenses.  Trial defense counsel did not object to the error nor point it out in any way in the clemency submission to the convening authority.  Appellate defense counsel neglected to assert the error before this court.


As noted in Wheelus, the following process has been established for resolving claims of error connected with the post-trial review.  First, the appellant must allege the error to our court.  Second, he must assert prejudice as a result of the error.  Third, he must show what he would do to resolve the error if given the opportunity.


In this case, the assertion that the appellant was convicted of disorderly conduct in the staff judge advocate’s post-trial review is error.  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he can also “make some colorable showing of possible prejudice.”  See United States v. Chatman, 46 M.J. 321 (1997). 


Government appellate counsel assert, in effect, that the Wheelus "colorable showing of prejudice" standard applies only to situations where the staff judge advocate review contains "new matter," rather than to an erroneous recitation of the offenses involved.  The correct standard of review from their perspective is one where the error "raises a fair risk of prejudice."
  


In this case, the disorderly conduct charge was dismissed by the convening authority in accordance with the staff judge advocate’s recommendation.  The same convening authority, although embodied in a different general officer in command, took action on the case.  There is nothing in the recommendation or the defense submission that would have clearly explained to this successor that only three offenses were at issue rather than four.  In our view, this is a “colorable showing” of possible prejudice.  Under the principles set forth in Wheelus, such a determination does not always require a new review and action.  We could remedy the problem and moot the error by taking action in accordance with R.C.M. 1106(d)(6), if we choose to not apply waiver.  On the facts of this case, however, we conclude that justice is better served by ensuring that the appellant receives an adequate opportunity for clemency.  Thus, we will exercise our considerable discretion in this arena and require a new review and action.


The action by the convening authority dated 10 August 1998 is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� United States v. Singleton, ARMY 9601353 (Army Ct. Crim. App. 25 June 1998)(unpub.); United States v. Tidd, ARMY 9601595 (Army Ct. Crim. App. 29 Jan. 1998)(unpub.); United States v. Owens, ARMY 9502045 (Army Ct. Crim. App. 15 Oct. 1997)(unpub.).  We note that these cases were decided prior to Wheelus.


� We note that the Department of the Army Forms 2A and 2-1 reflect a social security number (SSN) of [Deleted], while the promulgating order, charge sheet, and action by the convening authority show an [Deleted].  In addition, the promul�gating order reflects the current grade as E2 while the action shows E1.  These discrepancies should be resolved prior to the new action by the convening authority. 
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