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STOCKEL, Judge:

A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of conspiracy to commit larceny, larceny, and forgery, in violation of Articles 81, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 923 [hereinafter UCMJ].   The panel sentenced the appellant to a bad-conduct discharge, thirty days of confinement, forfeiture of $959.00 pay per month for one month, reduction to Private E1, and a reprimand.
  The convening authority approved the adjudged sentence. 

In this Article 66, UCMJ, appeal, the appellant asserts that the approved sentence is disproportionately severe in comparison to the punishment that his alleged coconspirator or coactor received.  We disagree.

BACKGROUND

In January 1999, the appellant and a co-worker from the dining facility, Specialist (SPC) Lakendrick Collier, engaged in a fraudulent check-cashing scheme.  Specialist Collier stole checks from another soldier.  After stealing the checks, SPC Collier filled out the front of the stolen checks, made the checks payable to the appellant, and forged the signature of the check owner.  Together the appellant and SPC Collier drove to the Community Bank or to an Army and Air Force Exchange Service (AAFES) facility, where the appellant cashed the checks by endorsing the checks as payee.  The checks were written for $500.00 or $300.00, the maximum amount that the Community Bank or AAFES, respectively, would cash in a single day.  Within a two-week period, the appellant and SPC Collier cashed nine checks and stole $4,300.00 from the soldier’s account.  The appellant testified that he received only $20.00 per check; the remaining proceeds were given to SPC Collier.  

Pursuant to his pleas, SPC Collier was convicted of conspiracy, larceny (four specifications), and forgery (two specifications), in violation of Articles 81, 121, and 123, UCMJ.
  A panel composed of officers and enlisted members sentenced SPC Collier to confinement for five months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  The convening authority approved SPC Collier’s adjudged sentence.  The appellant argues that his sentence is highly disparate on its face because SPC Collier, a coconspirator, received no punitive discharge and Private First Class (PFC) TD, a coactor, was not even court-martialed.
  

DISCUSSION


Pursuant to our statutory grant of authority, this court “may affirm only . . . the sentence or such part or amount of the sentence, as [we] . . . determine[], on the basis of the entire record, should be approved.”  UCMJ art. 66(c).  When we review each case for sentence appropriateness, our power and duty to do justice includes achieving a goal of relative uniformity.  See United States v. Olinger, 12 M.J. 458, 461 (C.M.A. 1982).  Generally, the appropriateness of a sentence must be judged on an individual basis after considering the nature and seriousness of the offense, as well as the character of the offender.  See United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).  

We are “required to engage in sentence comparison only ‘in those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentences adjudged in closely related cases.’”  United States v. Sothen, 54 M.J. 294, 296 (2001) (quoting United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985) (quoting from the lower court’s unpublished opinion)).  An appellant, who urges sentence comparison, “bears the burden of demonstrating that any cited cases are ‘closely related’ to his or her case and that the sentences are ‘highly disparate.’”  United States v. Lacy, 50 M.J. 286, 288 (1999).  If the appellant can satisfy these two prongs, then the burden shifts to the government to “show that there is a rational basis for the disparity.”  Id.  Although our superior court, to date, has not required the courts of criminal appeals to articulate our reasoning in such cases, they clearly prefer that we do so.  See, e.g., United States v. Durant, 55 M.J. 258, 261-62 (2001); Lacy, 50 M.J. at 288.

Based upon the record before us and counsels’ briefs, we hold that the cases are “closely related”— as coconspirators, both soldiers were charged with and convicted of the same criminal scheme.  In deciding this issue, we will assume, arguendo, that the appellant’s sentence is “highly disparate.”  The government, however,  has demonstrated a rational basis for the disparity.  

Specialist Collier accepted responsibility for his actions.  After initially denying his involvement in the criminal scheme, SPC Collier voluntarily returned to the Criminal Investigation Command (CID) and confessed.   The panel that sentenced SPC Collier was aware of the circumstances of his confession and cooperation with CID.  Further, SPC Collier accepted responsibility by pleading guilty—without the benefit of a pretrial agreement.  When a defendant pleads guilty, the expectation is that he will be given some leniency in sentencing.  Brady v. United States, 397 U.S. 742, 756-57 (1970).  

Our review of the records of trial also leads us to conclude that SPC Collier was a better soldier than the appellant and, therefore, had a more persuasive sentencing case than the appellant could present.   Specialist Collier called as defense witnesses his commander, his first sergeant, the dining facility manager where SPC Collier worked, a shift leader of the dining facility, his pastor, his roommate of twenty-two months, his father (a master sergeant in the Marine Corps), and a special agent from CID (who used SPC Collier as a confidential informant).   These witnesses testified to SPC Collier’s great duty performance, high rehabilitative potential, sincere expressions of remorse, voluntary partial restitution, and trustworthiness.  Moreover, his commander, first sergeant, and dining facility supervisors stated that they would serve again with SPC Collier, even though he was convicted.  In contrast, the appellant, in his unsworn statement, expressed no remorse for his part in this scheme; instead, he focused on the lack of punishment of PFC TD.  Only one witness testified on his behalf during sentencing (the same dining facility manager who testified at SPC Collier’s court-martial).  This witness’s testimony was mediocre, at best, regarding the appellant’s duty performance and rehabilitative potential.  We, therefore, find it reasonable that the respective sentencing authorities would be much more impressed with SPC Collier’s sentencing case than with the appellant’s.  

Additionally, the appellant was found guilty by the panel of forgery in violation of Article 123, UCMJ (Charge III, Specification 2).  Although the SJAR incorrectly advised the convening authority that the appellant was found guilty of an offense under “Article 123a,” it adequately summarized the offense of which the appellant was found guilty—“uttering nine checks with the intent to defraud.”  Appellant and his trial defense counsel raised no objection to this error.  See Rules for Courts-Martial 1105, 1106(f)(4), and 1106(f)(6).  

Unless otherwise stated in his action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Since the specification correctly described the conduct of which the appellant was convicted, we find no colorable showing of possible prejudice to the appellant’s substantial rights concerning the approved sentence.  United States v. Wheelus, 49 M.J. 283, 289 (1998); UCMJ art. 59(a).

Applying the analytical framework of Ballard, Lacy, and Sothen, we hold that the appellant’s sentence is appropriate.  UCMJ art. 66(c).
We have reviewed the appellant’s other assignment of error and matters personally raised by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

DECISION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, thirty days of confinement, forfeiture of $959.00 pay per month for one month, reduction to Private E1, and a reprimand, excepting from the reprimand the words:  “forgery and.”


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The appellant was charged with, inter alia, conspiracy to utter forged checks and to commit larceny (The Specification of Charge I).  In its findings, the panel found the appellant guilty of the conspiracy to commit larceny, but not the forgery.  Although the staff judge advocate’s post-trial recommendation (SJAR) correctly reflected the finding, the convening authority reprimanded the appellant for, inter alia, conspiracy to commit forgery.  We will set aside the erroneous portion of the reprimand in our decretal paragraph.  See generally United States v. Hawes, 51 M.J. 258, 261 (1999).





� We granted government’s Motion to Admit Authenticated Excerpts from portions of SPC Collier’s record of trial, United States v. Lakendrick D. Collier, Army No. 9900572. 





� In reviewing the appellant’s argument with respect to the disposition of PFC TD’s case, who also cashed forged checks made out by SPC Collier, we conclude that PFC TD’s case involves no “disparate sentences adjudged in closely related cases.”  United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985); see generally United States v. Noble, 50 M.J. 293, 294-95 (C.M.A. 1999).
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