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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of rape and false swearing in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.


In an opinion dated 5 May 1999, this court affirmed the findings of guilty for false swearing, but set aside the rape conviction and the sentence.  United States v. Green, 50 M.J. 835 (Army Ct. Crim. App. 1999).  We authorized the convening authority to take one of three actions:  (1) order a rehearing on the rape charge and its specification; (2) dismiss the rape charge and specification as impracticable to retry and order a rehearing on sentence on the affirmed findings of guilty (false swearing); or (3) approve a sentence of no punishment.


On 14 October 1999, the convening authority dismissed the rape charge and its specification and approved a sentence of no punishment for the false swearing conviction.  At the same time, the convening authority approved appellant’s request for an administrative discharge in lieu of trial by court-martial with a discharge under other than honorable conditions.
  The case is now before the court for further review under Article 66, UCMJ.  Appellate defense counsel waived the opportunity to file additional pleadings.


Insofar as the decision of this court in this case dated 5 May 1999 affirmed the findings of guilty of Specification 1
 of Charge II (false swearing) and Charge II, it remains in effect.  On the basis of the entire record, the sentence of no punishment is affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� A general court-martial convening authority may approve a request for discharge in lieu of court-martial after a soldier has been tried, but should disapprove any adjudged punitive discharge.  Army Reg. 635-200, Personnel Separations:  Enlisted Personnel, para. 10-1c (5 Jul. 1984) (C15, 26 Jun. 1996).





� The military judge dismissed Specification 2, adultery, prior to findings.
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