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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of desertion with intent to avoid hazardous duty, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, forfeiture of $767.00 pay per month for eight months, and reduction to Private E1.  Appellant was awarded fifty-seven days of pretrial confinement credit against his sentence.  This case is before us pursuant to Article 66, UCMJ.  

Based upon the record before us, we find that the staff judge advocate’s post-trial recommendation (SJAR) fails to include the date that appellant quit his unit.  Appellant and his trial defense counsel did not object to this mistake in the SJAR.  See Rules for Courts-Martial [hereinafter R.C.M.] 1105, 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the convening authority’s “purported approval” of a guilty finding of desertion for a period 25 March 2003 to 21 August 2003 was a nullity.  United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see Diaz, 40 M.J. at 337.

This court has two options to resolve the error.  We could correct the error and reassess the sentence, or return this case to the convening authority under R.C.M. 1107(g) for a new recommendation and action.  Given the other errors( in this record, we elect to return this case to the convening authority.


The convening authority’s action, dated 4 December 2003, is set aside.  The record of trial is returned to The Judge Advocate General for a new staff judge advocate recommendation and a new action by the same or a different convening authority.

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Appellant asserts, and the government concedes, that the military judge failed to award two days of confinement credit for two days appellant was held in confinement by civilian authorities based, in part, on a warrant issued by the Army.  See United States v. DeLeon, 53 M.J. 658, 660 (Army Ct. Crim. App. 2000).  Additionally, in a footnote, appellate defense counsel notes the SJAR failed to include a period of restriction as required by R.C.M. 1106(d)(3)(D) (nature and duration of any pretrial restraint is to be stated in the SJAR).  Finally, the promulgating order misidentifies the convening authority who took action. 
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