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VOWELL, Judge:


Pursuant to his pleas, the appellant was convicted of drunk driving, involuntary manslaughter, and fleeing the scene of an accident, in violation of Articles 111, 119, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 911, 919, and 934 [hereinafter UCMJ].
  After findings, the military judge dismissed the drunk driving charge and specification as being multiplicious with the charge and specification of involuntary manslaughter.  A general court-martial composed of officer and enlisted members sentenced the appellant to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.
  The convening authority approved the adjudged sentence.


In this Article 66, UCMJ, appeal, the appellant claims that his guilty plea to involuntary manslaughter was improvident, that the staff judge advocate's post-trial recommendation is incomplete, and that the military judge erred, not only by excluding certain sentencing evidence, but also by entering a finding of guilty to the drunk driving specification after finding it multiplicious with the involuntary manslaughter specification.
  Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant personally challenges the appropriateness of his sentence, the competence of the assistant civilian defense counsel, and the sentencing argument of the trial counsel.  We find the appellant's plea provident and find no errors prejudicial to the substantial rights of the appellant.  However, the appellant’s claim that his guilty plea to involuntary manslaughter was improvident warrants comment.

Background


At the time of trial, the appellant was a thirty-three year-old married soldier with a long history of alcohol-related problems.  Prior to enlisting in the Army, he had a Florida conviction for driving while intoxicated.  While stationed in Germany in 1992, he was punished pursuant to Article 15, UCMJ, for drunk driving.  In 1994, in Killeen, Texas, he drove his truck into a concrete railroad crossing guard while drunk, occasioning yet another alcohol-related civilian conviction.  He was a veteran of five enrollments in the Army's alcohol and drug treatment program. 


On the evening of 29 August 1996, the appellant and a friend, David Thornton, drank some beer at a club in Killeen, Texas.  Later, they went to the home of another friend, where they drank some of their host’s beer and contributed an eighteen-pack of beer they had purchased.  When the appellant and Mr. Thornton departed, they left several cans of beer with their friend, taking what remained of the beer with them.  They consumed the remainder at a “bring your own” club in Temple, Texas.  They left Temple at around midnight.


Their next stop was at yet another bar, called “Harve's Place,” in Harker Heights, Texas.  The appellant continued to drink there until around 0100 hours, when he was expelled by the owner for rude conduct toward a waitress.   Mr. Thornton drove the appellant to Mr. Thornton's house, where he hid the appellant's car keys in an effort to keep him from driving home that evening.  The appellant became angry, and he and Mr. Thornton struggled over possession of the keys, with the appellant eventually reacquiring them.  The appellant then began his drive home.


His route took him along Business Highway 190, a five-lane road (with two lanes in each direction plus a center turning lane) with a posted speed limit of 40 miles per hour.  The victim, Private First Class (PFC) Joseph Guthrie, and his friend, Private (PVT) Andrew Ross, had been at a nightclub located along Business Highway 190.  Deciding they wanted a soda, they left the nightclub to walk to a convenience store located on the other side of the highway.  Their route took them across all five lanes of traffic in a diagonal direction.  Private Ross testified that, as he was stepping off the roadway after completing the crossing, he and PFC Guthrie were about a foot apart, with PFC Guthrie on the edge of the roadway.  Private Ross saw no headlights, but heard the sound of a vehicle engine.  He heard a loud thud, saw his friend thrown first onto the hood of a truck, then into the air, and finally, saw him land about fifty feet away in the middle of the roadway. 

Although emergency medical personnel were summoned to the scene, they were unable to save PFC Guthrie.  An autopsy disclosed traces of marijuana in PFC Guthrie's urine, but found no alcohol.  While Private First Class Guthrie died of brain injuries, the autopsy revealed numerous contusions and abrasions over his body.   

The appellant fled the scene, and returned home.  The next afternoon, he and his attorney went to the Harker Heights police station, where he confessed to being the driver of the vehicle that had struck and killed PFC Guthrie.  

Providence of the Guilty Plea

The appellant’s guilty pleas were entered pursuant to a pretrial agreement.  There was no sentence limitation; however, in exchange for the appellant's guilty pleas, the government agreed to present no evidence on the charged offense of murder.  The manslaughter plea was based on a theory of culpable negligence.
 

During the providence inquiry, the appellant admitted that he was driving while drunk, that he was exceeding the posted speed limit at the time of the collision, and that he had observed the two pedestrians on the right hand side of the road when he was about 300 feet away from them.  He admitted that he took no action to evade them or to slow down.  After striking PFC Guthrie, he slowed, but ultimately drove away without stopping to render assistance. 

At the sentencing hearing, the defense sought to mitigate the involuntary manslaughter offense by introducing evidence tending to show that PFC Guthrie was contributorily negligent in the accident that took his life.  Through the cross-examination of PVT Ross, the defense established that he and the victim took a diagonal path across a five-lane highway in a poorly lit area.  Private Ross also admitted that he and PFC Guthrie heard the appellant's vehicle approaching off to their right as they neared the side of the road.

Through the testimony of a defense expert in accident reconstruction, the defense proffered the theory that PFC Guthrie, who sustained significant injuries to the left side of his body, must have been struck on the left side.  Based on the appellant's direction of travel and the direction in which the two pedestrians were traveling prior to the impact, the defense postulated that PFC Guthrie had turned and walked in the opposite direction, stepping back onto the roadway in front of the appellant's oncoming vehicle.  The military judge suggested an alternative explanation for the physical evidence:  PFC Guthrie, hearing engine noise but seeing no headlights, turned to see what was causing the noise, and was then struck on the left side by the appellant's vehicle.  

The appellant now contends that his plea was improvident because the providence inquiry and the testimony of PVT Ross and of the defense expert set forth matters substantially inconsistent with his plea.  We disagree.  The appellant's argument reveals a misunderstanding of the concepts of proximate cause, culpable negligence, and contributory negligence, particularly as they relate to the offense of involuntary manslaughter.  

Culpable negligence is defined by Part IV, paragraph 44c(2)(a)(i), of the Manual for Courts-Martial, United States (1995 edition), as “a degree of carelessness greater than simple negligence,” and “a negligent act or omission accompanied by a culpable disregard for the foreseeable consequences to others of that act or omission.”  The Military Judges’ Benchbook further defines culpable negligence as “a negligent act or failure to act accompanied by a gross, reckless, wanton or deliberate disregard for the foreseeable results to others.”  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-44-2d (30 Sep. 1996).  

Note 1 to paragraph 3-44-2d of the Military Judges’ Benchbook offers this explanation of proximate cause: 

Proximate cause means that the death must have been the natural and probable result of the accused’s culpably negligent [act] . . . .  The proximate cause does not have to be the only cause, but it must be a contributory cause which plays an important part in bringing about the death.  (It is possible for the conduct of two or more persons to contribute each as a proximate cause to the death of another.  If the accused’s conduct was the proximate cause of the victim’s death, the accused will not be relieved of criminal responsibility just because some other person’s conduct was also a proximate cause of the death.)  

(Emphasis added).  Thus, to be a proximate cause of a victim’s death, the culpable negligence must be a cause, but need not be the sole cause. 


United States v. Cooke, 18 M.J. 152, 153-54 (C.M.A. 1984), illustrates the relationship between the culpable negligence of an accused and the contributory negligence of the victim in determining the proximate cause of death.   In Cooke, the deceased had parked his disabled vehicle on the side of the road, and was standing between his truck and the roadway when the appellant, driving while drunk, struck and killed him.  At trial, the defense sought an instruction on proximate cause, arguing that the negligence of the victim in failing to use emergency flashers and in standing between the truck and the roadway contributed to the accident.  In determining if such an instruction was required, the then Court of Military Appeals applied the following test:  “[D]id the deceased’s negligence ‘loom so large’ in comparison with appellant’s that appellant’s negligence could not be regarded as a substantial factor in the final result?”  Cooke, 18 M.J. at 154-55.  Concluding that it did not, the court refused to find error in the military judge’s failure to give an instruction on proximate cause.


Finding a homicide victim contributorily negligent in his own death can be fully consistent with finding an appellant guilty of manslaughter by culpable negligence in that same homicide.   While there are undoubtedly situations where the victim is totally free of negligence, it is not uncommon for the victim’s negligence or even his criminal conduct to be a contributing factor in his own demise.  See, e.g., United States v. Mazur, 13 M.J. 143 (C.M.A. 1982) (victim asked accused to assist him in injecting heroin because he was too unsteady from earlier heroin use to do it himself), overruled in part by United States v. Sargent, 18 M.J. 331 (C.M.A. 1984) (overruled to the extent that the decision cited approvingly to United States v. Moglia, 3 M.J. 216 (C.M.A. 1977)); United States v. Pina, ACM 31810, 1996 C.C.A. LEXIS 311 (A.F. Ct. Crim. App. Oct. 17, 1996) (victim failed to wear a seatbelt and voluntarily rode with a drunk driver); United States v. Hofmann, 6 C.M.R. 679 (A.F.B.R. 1952) (victim engaged in horseplay with a loaded weapon with the accused when the weapon discharged).  

We will not reject the appellant’s plea unless we find a “‘substantial conflict’” between the appellant’s statements during the plea inquiry and the other evidence of record.  United States v. Thomas, 45 M.J. 661, 664 (Army Ct. Crim. App. 1997); see also United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  In the appellant’s case, the expert testimony merely suggested that the victim was still in the roadway, and that the probable point of impact was on the left side of his body.  The appellant’s responses during the providence inquiry established that the victim was on the edge of the roadway when the collision occurred.  Private Ross’ testimony established that the two pedestrians chose to cross a five-lane highway at a diagonal and not at an intersection.  

Accepting this as evidence of the victim’s contributory negligence for purposes of analysis only, we do not find such contributory negligence substantially in conflict with the plea.  The providence inquiry established that the appellant was drunk and speeding, and that although he observed the victim and his friend in the roadway, he took no action to avoid them.  The expert’s testimony corroborated the appellant’s speed and lack of evasive action. 

Viewing such culpably negligent behavior in comparison with the contributory negligence of the victim, we are satisfied that the appellant’s negligence was a proximate cause of the victim’s death.  The mitigating evidence raised no basis in law and fact for questioning the appellant’s plea; further inquiry by the military judge was, therefore, not required.  

The findings of guilty and the sentence are affirmed.  

Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The plea to involuntary manslaughter was to the lesser included offense of Charge II, murder, in violation of Article 118, UCMJ.  





� The court members recommended that some portion of the adjudged forfeitures be provided to the appellant's family.  Pursuant to Article 58b, UCMJ, the convening authority deferred forfeitures from 24 April 1997 until action.





� An additional assignment of error alleging that the record of trial was not substantially complete has been rendered moot by the filing of a certificate of correction.  Part of what was missing from the record of trial was Prosecution Exhibit 17 for Identification, consisting of autopsy photographs of the victim.  Counsel for both sides sought, at various times, to admit some or all of these photographs.  While the military judge was considering the defense request to admit some of the photographs, the government counsel requested the admission of all of them.  We find that the defense counsel affirmatively waived any objection by subsequently withdrawing his request for admission and characterizing his request as a “miscommunication.”  





� Article 119, UCMJ, punishes three different types of manslaughter.  The appellant pled guilty to a violation of Article 119(b)(1):  the unlawful killing of a human being by culpable negligence.  Culpable negligence is not further defined in the statute. 
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