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MEMORANDUM OPINION
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SQUIRES, Senior Judge:


Contrary to his pleas, Staff Sergeant (SSG) Alvarado was convicted by a military judge sitting as a general court-martial of possession of methamphetamine and carrying a concealed weapon in violation of Articles 112a and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 934 [hereinafter UCMJ].  The convening authority approved his adjudged sentence of a bad-conduct discharge, confinement for five months, and reduction to Private E1.


Staff Sergeant Alvarado’s misfortunes began when his car broke down on a Texas highway.  As he was walking down the road to find a telephone, a civilian policeman saw the disabled vehicle, then appellant, and offered him a ride.  Before permitting SSG Alvarado to enter the police cruiser, Officer Murphy asked for identification.  Appellant produced a military identification card.  Officer Murphy radioed to his dispatcher that he was giving SSG Alvarado a ride to a telephone. When Officer Murphy was informed that there was an outstanding arrest warrant for appellant, he was arrested and frisked for weapons.  During this initial pat-down search, appellant was wearing an overcoat.  No weapons were found in the overcoat. Staff Sergeant Alvarado then volunteered that he had a weapon which was in his shirt and tucked into his belt.  It is this weapon, which was loaded with hollow point bullets, that forms the basis for the carrying a concealed weapon offense.


Officer Murphy then removed appellant’s overcoat, took the weapon from SSG Alvarado’s shirt, and handcuffed him.  The overcoat was placed in the front seat of the police vehicle; appellant was lodged in the rear seat.  Upon arrival at the jail in Bell County, Texas, the coat (and appellant) were turned over to county jail officials.  A search of the overcoat produced two packets of a powdery substance which was subsequently tested and determined to be methamphetamine.


Appellant now contends that we must reverse his conviction for possessing methamphetamine because the government failed to establish a proper chain of custody from the time the drugs were seized until they were admitted into evidence at the court-martial.  We disagree.  Appellant bases his faulty chain-of-custody argument on the supposition that because the police officials who first seized and handled the drugs failed to label them, this somehow vitiates the chain.  The drugs were packaged in readily identifiable cellophane packages.  Officer Murphy secured the drugs in a temporary evidence locker shortly after the seizure at the Bell County jail.  The record contains not one iota of evidence indicating tampering or any other adulteration of the methamphetamine found on SSG Alvarado.  Finally, the record clearly shows that the drugs admitted at trial were those seized from appellant.  See United States v. Blanchard, 48 M.J. 306, 311 (1998); United States v. Maxwell, 38 M.J. 148 (C.M.A. 1993); United States v. Courts, 9 M.J. 285 (C.M.A. 1980).


Appellant next argues, in three related assignments of error, that his conviction for carrying a concealed weapon must fall because Texas law permits one who is “traveling” from one location to another the latitude of carrying a weapon.  See Tex. Penal Code Ann. § 46.02 (West 1998); Allen v. State, 422 S.W.2d 738 (Tex. Crim. App. 1968). 


The offense of which appellant was convicted was carrying a concealed weapon in violation of Article 134, UCMJ.(  He was neither charged with nor convicted of any Texas penal statute where the affirmative defense of “traveling” would be applicable.  Since Texas criminal law was not assimilated in this case, the military judge did not err in rejecting the defense’s contention that an exception to the Texas weapons prohibition should be available as a defense to the federal, UCMJ violation. 


There is no issue that the weapon was concealed on appellant’s person, and was both dangerous and potentially deadly (a 9mm handgun with one live hollow point round in the chamber and a full magazine).  At dispute is whether the carrying was unlawful in this case.  Found at para. 3-112-1 of Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook (30 Sept. 1996) is the following instruction which the experienced military judge in the case presumably followed:

The carrying of a concealed weapon may be inferred to be unlawful in the absence of evidence to the contrary.  However, the drawing of this inference is not required.  []In deciding this issue, you may consider along with all the evidence (whether carrying a weapon is authorized by military regulation or competent military authority)(is necessitated by military exigencies)(the nature of the accused’s military duties) . . . .

There was no relevant evidence presented that would have allowed the military judge to infer anything other than that the carrying was unlawful.  See United States v. Lyons, 30 M.J. 724 (A.F.C.M.R. 1990), aff’d, 33 M.J. 88(C.M.A. 1991).  Accordingly, we find the evidence both legally and factually sufficient to support appellant’s conviction for both offenses.  Jackson v. Virginia, 443 U.S. 307 (1979); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).


We have reviewed the errors personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.


Judge ECKER and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( The elements of carrying a concealed weapon are:





	(1)  That the accused carried a certain weapon concealed on or about the accused’s person;





	(2)  That the carrying was unlawful;





	(3)  That the weapon was a dangerous weapon; and





	(4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.
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