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MEMORANDUM OPINION
------------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:

On 18 November 2008 this court issued its decision in appellant’s case, affirming the findings and sentence as approved by the convening authority.  United States v. Lorenz, ARMY 20061071 (Army Ct. Crim. App. 18 Nov. 2008) (unpub.).  In light of the recent decision of the Court of Appeals for the Armed Forces (CAAF) in United States v. Miller, 67 M.J. 87 (C.A.A.F. 2008), we have reconsidered our 
previous decision in appellant’s case.
  We now hold the evidence insufficient to support the finding of guilty for Article 80, attempted indecent liberties with a child, and affirm the lesser included offense of attempted indecent acts with another.  We will reassess the sentence in our decretal paragraph.
FACTS

On 23 June 2005, while appellant was in his barracks room, appellant logged into an internet chat room and began a conversation with an individual he believed to be a 13 year-old girl, “Michelleis13andcool” (MC13).  Appellant told MC13 that he was a 22 year-old male, and, when asked, MC13 confirmed that she was 13 years old.  Appellant then began to ask MC13 explicit questions about sexual experiences and practices and discuss what sexual acts he wanted to perform with her.  Appellant established an internet live-feed video between himself and MC13 and then exposed his penis, masturbated, ejaculated on camera, and described more detailed and vulgar sexual acts he wanted to perform with MC13.  Although appellant believed that MC13 was a 13 year-old girl, she was, in fact, an undercover police detective.
LAW AND DISCUSSION
In Miller, our superior court reversed the Air Force Court of Criminal Appeals, holding the requirement for physical presence under indecent liberties could not be satisfied through any electronic means; actual in-person physical presence was required.  66 M.J. at 89-90.  The CAAF focused its analysis on the Manual for Courts-Martial [hereinafter MCM] explanation, which states “the liberties must be taken in the physical presence of the child, but physical contact is not required.”  Id. at 89 (quoting MCM, Part IV, para. 87c(2)) (emphasis added by CAAF).  Additionally, the CAAF stated that its own “precedent construing the element of presence consistently with the [MCM] explanation dictates that the offense of taking indecent liberties with a child requires the act to be committed in the physical presence of the child.”  Id. at 89-90.  The CAAF did not, however, dismiss the charge and specification, but rather remanded the case to the service court for assessment of the viability of a lesser included offense.  Id. at 91.  Specifically, the CAAF noted that “[i]ndecent acts with another was listed in the [2005 MCM] as a lesser included offense to indecent liberties with a child . . . and contains neither a ‘physical presence’ nor a ‘presence’ requirement.”  Id.  Additionally, the court stated that although “[t]here must be some ‘affirmative interaction’ between the accused and the victim to satisfy the ‘with another person’ element[, . . . t]his interaction need not take place between two individuals in the same physical space.”  Id. (citations omitted).
The facts of Miller are substantially similar to those present in appellant’s case.  In both cases, appellant was chatting online with an underage girl, who was actually an undercover agent.  During the course of these conversations, both appellants engaged in sexually explicit conversation and masturbated over a live-feed internet connections to the undercover agent via a live internet web camera.  In Miller, appellant contested the charges, but was found guilty by a military judge sitting as a general court-martial.  In our case, appellant pled guilty before a military judge.  The CAAF returned the record of trial in Miller to provide the lower court an opportunity to assess the viability of the lesser included offense, and we find that guidance to be equally applicable to our case.

Article 80d, UCMJ, provides “[i]f the accused is charged with an attempt under Article 80, and the offense attempted has a lesser included offense, then the offense of attempting to commit the lesser included offense would ordinarily be a lesser included offense to the charge of attempt.”  Indecent acts with another requires proof:
(1)  That the accused commit a certain wrongful action with a certain person;

(2)  That the act was indecent; and

(3)  That, under the circumstances, the conduct of the accused was prejudicial of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

MCM, Part IV, para. 90b.  When assessing the availability of this lesser included offense of attempted indecent acts with another, the core question at issue is whether the facts can establish the necessary “affirmative interaction” between appellant and victim.  Miller, 67 M.J. at 91.  Although each case will require individual factual assessment, the CAAF noted that “the victim must be more than an inadvertent or passive observer.”  Id.  (quoting United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  
We find the facts of appellant’s case satisfy all the requirements of attempted indecent acts with another.  First, appellant engaged in an extensive two-way online conversation with MC13, lasting over three hours.  He asked questions about her age, sexual experience, and willingness to participate in various sexual acts with appellant.  To each of these questions, MC13 responded and appellant was encouraged by those responses to ask additional questions.  Appellant asked to meet MC13, and began formulating plans for their first sexual encounter.  Appellant prompted MC13 to describe her sexual preferences and repeatedly sought to have her explain to him what she would do to sexually satisfy him when they were together.  Appellant also continually asked MC13 whether she was comfortable with the difference in their ages.  From a review of the entire record, it is clear the victim, an undercover agent known to appellant only as MC13, was by no means a passive or inadvertent observer.  After reviewing appellant’s admissions both during the providence inquiry and in the stipulation of fact with its enclosures, admitted into evidence as Prosecution Exhibit 1, we are convinced beyond a reasonable doubt that appellant’s acts were indecent, wrongful, and service discrediting.
CONCLUSION
The decision of this court dated 18 November 2008 is withdrawn.  We affirm only so much of the finding of guilty of Specification 2 of Charge I as finds appellant guilty of the lesser included offense of attempted indecent acts with another.  Reassessing the sentence of the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, including Judge Baker’s concurring opinion, 63 M.J. 40, 43 (C.A.A.F. 2006), we hold the remaining findings of guilty and the sentence as approved by the convening authority correct in law and fact.  

FOR THE COURT:
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Clerk of Court
� Appellee notes that appellant’s motion for reconsideration was filed past the standard time limits set by the Army Court of Criminal Appeals Internal Rules of


Practice and Procedure [hereinafter A.C.C.A. R.], which does, however permit extension of the filing deadline when there is “good cause” to do so.  In appellant’s case, the timing of our court’s decision and the CAAF decision in Miller resulted in a delay in filing appellant’s motion for reconsideration.  Consequently, we find “good cause” to extend the standard deadline in order to re-assess appellant’s case under the new state of the law.


�  Appellant argues that First Amendment protections guard appellant’s actual conduct (i.e., participating in sexually explicit conversations online and masturbating over a live internet web feed) from prosecution, claiming that since “the victim” was actually an adult posing as a child the issue becomes one of virtual children and consensual acts among adults, implicating the constitutional protections prescribed under Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) and Lawrence v. Texas, 539 U.S. 558 (2003).  We disagree.  See United States v. Forney, __ M.J. __, slip op. at 8 (C.A.A.F. 26 Mar. 2009) (military personnel are held to different and higher standards of conduct than civilian society; potential indecency or prejudicial nature of appellant’s conduct needs not violate the standards of civilian society to constitute an offense in military jurisprudence). 
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