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MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave, failure to go to his appointed place of duty (three specifications), and wrongful use of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ninety days, forfeiture of $500.00 pay per month for two months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant first assigns as error the military judge’s failure to establish an adequate factual predicate to support the pleas of guilty to Specifications 2 and 3 of Charge I.  We agree and further hold that the military judge prejudicially erred by failing to explain to appellant all of the elements of those two failure to repair offenses.
  The military judge’s cumulative errors warrant relief.  Appellant’s second assignment of error is without merit.
In the seminal case of United States v. Care, our superior court interpreted the requirements of Article 45, UCMJ, and held that “the record of trial . . . must reflect not only that the elements of each offense charged have been explained to the accused but also that the military trial judge . . . has questioned the accused about what he did or did not do. . . .”  18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (C.M.A. 1969).  Our superior court more recently noted that the military judge’s failure to explain the elements of the offenses to the accused would constitute reversible error “unless ‘it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.’”  United States v. Redlinski, 58 M.J. 117, 119 (C.A.A.F. 2003) (quoting United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992)).  The majority opinion in Redlinski summarized the law:  “Rather than focusing on a technical listing of the elements of an offense, this Court looks at the context of the entire record to determine whether an accused is aware of the elements, either explicitly or inferentially.”  Id. at 119 (citing United States v. Pretlow, 13 M.J. 85, 88 (C.M.A. 1982) and United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (C.M.A. 1971)).

The elements of failure to repair, in violation of Article 86, UCMJ, are:
[1]  That a certain authority appointed a certain time and place of duty for the accused;

[2]  That the accused knew of that time and place; and

[3]  That the accused, without authority, failed to go to the appointed place of duty at the time prescribed.

Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 10b(1).
The only exceptions to the requirement that the military judge explain “each and every element of the charged offense to the accused in a clear and precise manner” are:  (1) when “it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty,” United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992); or (2) “if the accused admits facts which establish that the elements [which the military judge failed to identify or explain] are true.”  United States v. Thomas, 45 M.J. 661, 663-64 (Army Ct. Crim. App. 1997).
In this case, the military judge managed to outline the requirements of the third element for each failure to repair offense; but, clearly, the first and second elements of Specifications 2, 3, and 4 of Charge I (the three failure to repair offenses) were never stated or explained by the military judge.  The military judge’s providence inquiry, such as it is, did elicit facts from appellant sufficient to establish the third element for those offenses.  Moreover, the stipulation of fact, admitted into evidence and entered pursuant to a pretrial agreement, forecloses any inability defenses and establishes the second element, either explicitly or by inference, that appellant knew of his duty obligation in each instance.  However, the military judge never conducted a factual inquiry into the first element for any of the failure to repair offenses:  “That a certain authority appointed a certain time and place of duty for the accused.”  MCM, Part IV, para. 10b(1)(a).
The stipulation of fact does not establish an adequate factual predicate for the first element of Specifications 2 and 3 of Charge I.
  The only potential source to establish a factual predicate for the first element for those two offenses contained within the stipulation of fact is the description of the formations as appellant’s “unit’s regularly-scheduled 0630 accountability formation.”  Even if this statement alone were sufficient to establish the specific place of duty, see United States v. Sturkey, 50 C.M.R. (A.C.M.R. 1975), it nonetheless fails to identify any “certain authority” as the admitted source of appellant’s obligation to report for duty.  As such, the record is devoid of any statement or explanation by the military judge to appellant regarding the first element of Specifications 2 and 3 of Charge I.  Additionally, there is no factual basis for finding that appellant otherwise knew of 
the element or admitted facts sufficient to show that he knew a “certain authority” had imposed the duty upon him in those two instances.

Accordingly, we find appellant’s pleas of guilty to Specifications 2 and 3 of Charge I improvident.

The findings of guilty of Specifications 2 and 3 of Charge I are set aside and, in the interests of judicial economy, dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence as approved. 
Senior Judge CHAPMAN and Judge STOCKEL( concur.
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Clerk of Court

� In an appendix hereto, the relevant pages of appellant’s plea inquiry from the record of trial are set out in full.





� The stipulation of fact does provide a sufficient factual basis to establish the first element of Specification 4 of Charge I.  That failure to repair allegation was originally charged as The Specification of Charge II, a violation of Article 92, UCMJ, disobeying a lawful order; it was amended prior to arraignment to allege a violation of Article 86, UCMJ.  Consequently, the stipulation of fact details the facts surrounding the identification of the noncommissioned officer who gave the order and the exact terms of the order, specifying the time and place to report for duty.  See United States v. Baldwin, 49 C.M.R. 814 (A.C.M.R. 1975); MCM, Part IV, para. 16e(2).





� These errors are easily avoidable.  While there is no per se rule requiring specific words or a script to satisfy Care, the record as a whole reveals the military judge’s overall unfamiliarity with incorporating all the necessary aspects of a procedurally correct court-martial.  But see, e.g., Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook] (1 Apr. 2001).  The Benchbook explicitly directs military judges to “[l]ist elements” when conducting a guilty plea inquiry.  Benchbook, para. 2-2-3.  Even where multiple similar offenses are alleged and some form of shortcut by reference to common elements previously stated and understood is permissible, it is still better practice to clearly state each and every element at least once.  Furthermore, an alert trial counsel who actively represents the interests of the government should also recognize such obvious deficiencies in a military judge’s explanation of the elements and, when asked, should politely request that the judge explicitly cover any unstated elements in order to elicit from the accused a clear factual predicate for all the necessary facts for each offense. 





( Judge Stockel took final action in this case prior to her retirement.
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