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MEMORANDUM OPINION
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WALBURN, Judge:

A panel composed of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of wrongfully possessing valium, wrongfully distributing cocaine, wrongfully possessing marijuana, wrongfully impeding an investigation, wrongfully soliciting other soldiers to distribute marijuana, and wrongfully communicating a threat, in violation of Articles 112a and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912 and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for fourteen months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  This case is before the court for review under the provisions of Article 66, UCMJ.  

DISCUSSION
Appellant asserts, inter alia, that the military judge erred in admitting a drug dog after-action report (hereinafter AAR).  Appellant also asserts that the evidence is legally and factually insufficient to support a finding of guilty with regard to communicating a threat (Specification 1 of Additional Charge II).  We agree.
Admission of After Action Field Report

Appellant asserts that the military judge erred by admitting the AAR.  We assume, without deciding, the admission of this AAR violated appellant’s Sixth Amendment right to confrontation.  See Crawford v. Washington, 541 U.S. 36 (2004), and United States v. Harcrow, 66 M.J. 154 (C.A.A.F. 2008) (lab reports held testimonial and subject to exclusion).  However, such error, if committed, was harmless beyond a reasonable doubt. 
Appellant’s court-martial was held in Iraq.  The AAR
 was written by Mr. Wyatt, the dog handler who conducted the search of appellant’s room.  Mr. Wyatt, a contract employee with Canine Associates International, was not present for trial.
  The AAR was introduced through Mr. Henthorne, the country manager for Canine Associates International.  Mr. Henthorne was retired from the Air Force’s military working dog program, and possessed years of relevant experience.  Additionally, 
Mr. Henthorne was familiar with the drug detection dog (Carlos) used to search appellant’s room.  
The AAR stated:

During the search of Pad #1, RM #461-C [appellant’s room], Carlos alerted on an [sic] narcotic odor emitting from the bottom drawer of a two drawer small wooden nightstand, by sitting.  An examination of the dresser was negative.  During a search of RM #375-C [Staff Sergeant Gaitheright’s room], Carlos alerted on an [sic] narcotic odor emitting from a tan in color backpack that was located in the floor adjacent a bed.  Carlos inserted his head into the backpack, and gave a positive alert by sitting.  When Carlos removed his head from the backpack, a small clear plastic baggie containing a separate clear plastic baggie which contained a green leafy substance believed to be marijuana based on my training and experience, was affixed to his snout, which fell into [sic] the floor.  I immediately informed [First Sergeant] Thornton of the response, and he assumed custody of the baggies for safe keeping.  Further, I observed the backpack was unzipped in [sic] sitting in plain view.  
Pending a weight and analysis of the suspected marijuana, a supplementary AAF will be completed.

The relevant information contained in the AAR was also presented through testimony of government witnesses.  First Sergeant (1SG) Thornton was present during both searches.  The following testimony of 1SG Thornton pertains to the search in appellant’s room:

Q.  What happened?

A.  The dog handler moved the dresser and walked the dog by again.  I observed the dog at this point walk by the dresser and stop, sit down and stare at the dresser.

Mr. Henthorne testified concerning the training of working drug dogs, his personal familiarity with Carlos, and that Carlos indicates a positive response by sitting.  Additionally, he provided the foundational facts that led to the admission of the AAR as a business record under Military Rule of Evidence 803(6). 

Staff Sergeant (SSG) Gatheright testified that prior to the search of appellant’s room appellant asked him to hide some marijuana to avoid the marijuana being discovered in appellant’s room.  According to SSG Gatheright, appellant told him “he was fixing to get searched and that he had the marijuana.  We had talked and I basically was going to go hide it for him.  I told him I would take it to, you know, hide it.”

Two additional government witnesses testified against appellant.  Privates Murray and Britt, subordinates of appellant, testified appellant was involved in the possession of marijuana and valium, and possession and distribution of cocaine.     

Appellant argues the AAR documenting the alert by Carlos “was the only evidence objectively tying SSG Romero to any drug activity, it’s (sic) admission infected the entire trial.”  We disagree.  As outlined above, there were four witnesses at trial who placed appellant in the middle of the possession and distribution of illegal drugs.  More importantly, all of the pertinent facts contained within the AAR, including Carlos’s alert on appellant’s dresser, were presented through live testimony.  In addition to the introduction of the AAR, the record of trial contains substantial evidence of appellant’s guilt.  Suppression of the AAR would have done little to weaken the strength of the government’s case.  We are therefore confident beyond a reasonable doubt the outcome of appellant’s court-martial was unaffected even assuming error. 
Communicating a Threat

Appellant also asserts the evidence is legally and factually insufficient to support a finding of communicating a threat (Specification 1 of Additional Charge II).  We agree and dismiss the charge as factually insufficient.
Under a factual sufficiency analysis, “after weighing the evidence of record and making allowances for not having personally observed the witnesses, we [must be personally] convinced of appellant’s guilt beyond a reasonable doubt.” United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  This court must base its decision as to legal and factual sufficiency on the “entire record.”  United States v. Bright, 60 M.J. 936, 938 (Army Ct. Crim. App., 2005) (citing United States v. Adams, 59 M.J. 367, 372 (C.A.A.F. 2004) (quoting Article 66(c), UCMJ)).  It is the duty of this court to determine the factual sufficiency of the evidence supporting appellant’s conviction, and, after weighing the evidence and making allowances for not having personally observed the witnesses, be convinced of an accused’s guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325; United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (C.A.A.F. 1995).

“The review of findings—of guilt or innocence—[is] limited to the evidence presented at trial.”  United States v. Beatty, 64 M.J. 456, 457 (C.A.A.F. 2007) (emphasis in original, internal citations omitted).  See United States v. Holt, 58 M.J. 227, 232 (C.A.A.F. 2003); United States v. Gray, 51 M.J. 1, 15 (C.A.A.F. 1999) (citing United States v. Bethea, 22 U.S.C.M.A. 223, 46 C.M.R. 223 (1973)).  “A fact essential to a finding of guilty must appear in the evidence presented on the issue of guilt; it cannot be extracted from evidence presented in other proceedings in the case.”  United States v. Boland, 1 M.J. 241, 242 (C.M.A. 1975).  See United States v. Estrella, 21 M.J. 782, 783 (A.C.M.R. 1986) (citing Boland, 1 M.J. at 242) (court could not consider trial defense counsel’s repeated specific statements, in voir dire examination and in closing argument, that victim was 6 years old).
Appellant was charged with wrongfully communicating a threat for threatening physical harm to Private (PVT) John Murphy.
  At trial, PVT Murphy testified that appellant said to him that if he (PVT Murphy) “ever got caught, [he should] be a man and take my own charges and keep his name out of it.”  The trial counsel followed up this answer by asking PVT Murphy what he believed appellant meant, to which PVT Murphy responded “[t]hat if I did snitch or tell of whatever that I would be harmed.”  

Communicating a threat has four elements: 
(1) the accused communicated certain language expressing a present determination or intent to wrongfully injure the person, property, or reputation of another person, presently or in the future; 
(2) that the communication was made known to that person or to a third person; 
(3) that the communication was wrongful; and 
(4) that under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.  

Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 110b.
To assess whether a threat has been communicated, the factfinder must find that there is “both a possibility that the contingency may happen and a present purpose or intention to carry the threat out.”  Unites States v. Douglas, 9 C.M.R. 619, 622 (1953).  To accomplish this, the words communicated must deliver a message clearly enough that the speaker’s intentions can be unambiguously determined.
  In the present case, the statements elicited on direct examination do not satisfy this requirement.  It is not at all clear that appellant was threatening actual physical harm to PVT Murphy when he told him not to tell the police about appellant’s involvement.  Simply because PVT Murphy assumed that this statement carried with it a threat of physical harm is not sufficient evidence to sustain the finding of communicating a threat.  Consequently, this finding is not supported by the evidence presented at trial.
In light of our decision, we must now reassess appellant’s sentence.  Because we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting Sales, 22 M.J. at 308).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308).  See United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985).  Under the circumstances of this case, we are confident that a rehearing is not necessary.

Despite our setting aside Specification 1 of Additional Charge II, the adjudged sentence was well below the authorized maximum.  Due to the invasive and dangerous nature of appellant’s conduct on the welfare and discipline of the unit, we are secure in our position that the panel would have imposed a sentence of a certain magnitude had appellant been convicted of only the remaining charges and specifications.  Appellant’s remaining charges all demonstrate his intent to repeatedly expose his fellow soldiers to dangerous narcotics and promote the use of these drugs by other members of his own unit.  As one of his own subordinates testified, it was natural to expect more from appellant as a leader and
non-commissioned officer within the unit.  In short, the sentencing landscape in this case has not changed dramatically, and we can reliably determine the sentence the panel would have imposed had appellant’s trial been error free.  
Specification 1 of Additional Charge II is dismissed.
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of Moffeit, 63 M.J. at 40, 42-44 and Sales, 22 M.J. at 305, to include those principles identified by Judge Baker in his concurring opinion, the court affirms the sentence.  
We have considered appellant’s other assignments of error and find them without merit.  Accordingly, the findings of guilty and sentence are affirmed.
Senior Judge ZOLPER and Judge COOK concur. 






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The report was required to be completed upon discovery of potential criminal conduct.  “This After Action Field Report is mandatory and submitted within 24 hours upon the completion of a principle mission or at any time a K-9 responds on post or in the field.”  Canine Associates International After Action Field Report.





�  According to a Government witness, Mr. Henthorne, Mr. Wyatt was no longer in Iraq.





� The marijuana was later discovered by Carlos during a search of SSG Gatheright’s room.


�  The language as charged states, “if you rat on me, I will fuck you up.”


� See Douglas, 9 C.M.R. at 622.  In Douglas, the court found that the evidence was not sufficient to demonstrate communication of a threat where appellant said, “[i]f I had a gun, I would shoot you.”  The court stated that “[t]he words complained of here do not of themselves unambiguously constitute a declaration of an existing determination, purpose or intention to carry out the threat presently or in the future.”
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