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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


Pursuant to her pleas, appellant was convicted by a special court-martial empowered to adjudge a bad-conduct discharge of larceny, forgery, stealing mail, and wrongful use of an unauthorized military identification card in violation of Articles 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 934 [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for seventy-five days, forfeiture of $500.00 pay per month for three months, and reduction to Private E1.


Appellant’s counsel submitted a “Petition for Clemency under [Rule for Courts-Martial] 1105 & 1106” on behalf of appellant.  The petition memorandum focused exclusively on a request for an administrative discharge in lieu of courts-martial pursuant to Army Reg. 635-200, ch. 10 [hereinafter Chapter 10 request] to be substituted for the adjudged bad-conduct discharge.  The petition memorandum had six enclosures:  the Chapter 10 request; appellant’s memorandum; and four memoranda from appellant’s chain of command (colonel, major and captain) and a supervisor (captain) recommending approval of the Chapter 10 request.  The memorandum from the brigade level commander stated in its entirety that he recommended approval and 

Specialist Samuels clearly committed this offense because of her immaturity.  She does, however, possess the potential requisite to become a productive member of the community in the future.  Separating this soldier with an other than honorable discharge will effectively prevent her return to the military while allowing her better opportunities for her future.


When the Rule for Courts-Martial [hereinafter R.C.M.] 1105 packet arrived at the Office of the Staff Judge Advocate, the Deputy Staff Judge Advocate (DSJA) called the brigade level commander to discuss his recommendation.  Pursuant to that conversation, the commander decided to change his recommendation to an unfavorable one.  The DSJA directed the non-commissioned officer-in-charge (NCOIC) of the post-trial section, who was preparing the paperwork to go to the convening authority, to pull the favorable recommendation from the R.C.M. 1105 submission and substitute an unfavorable one from the brigade level commander that stated in its entirety that he recommended disapproval and

These offenses were committed thoughtfully over a period of several weeks.  Considerable leniency has already been extended by those adjudicating these matters to date.

The Staff Judge Advocate’s (SJA) addendum to his R.C.M. 1106 Post-Trial Recommendation merely noted appellant’s clemency request, stated that no corrective action was necessary, and adhered to the original recommendation to approve the adjudged sentence.  Attached to the addendum was appellant’s R.C.M. 1105 clemency request with the substituted unfavorable recommendation.  Appellant’s counsel was never notified that his R.C.M. 1105 submission had been altered and was never served with the substituted unfavorable recommendation.


After the convening authority had taken action in appellant’s case, the post-trial NCOIC notified appellant’s counsel about the substituted recommendation.  The NCOIC promptly gave appellant’s counsel a memorandum detailing the processing of the R.C.M. 1105 matters, which appellant’s counsel forwarded to appellant’s appellate defense counsel.  Approximately six weeks later, after the SJA and DSJA were made aware of these events, the chief of criminal law approached appellant’s counsel and inquired whether appellant would be amenable to entering into a post-action agreement to have her case returned to the convening authority in exchange for approval of her Chapter 10 request.  Appellant’s counsel contacted appellant’s appellate counsel, who later informed appellant’s counsel that appellant was agreeable to that course of action.  When, however, appellant’s counsel so advised the chief of criminal law, he was informed that the government was no longer interested in such an agreement and would let the appellate process run its course.


Now the appellate process has run its course and it is an ugly ride for the government.  To alter the R.C.M. 1105 submission, especially in so unfavorable a manner, without the knowledge or consent of the defense counsel was wrong, and to submit the new unfavorable information to the convening authority without service upon the defense counsel was inexcusable.  An appellant has the right to submit any  matter to the convening authority that may reasonably tend to affect the convening authority’s decision on the findings or sentence, and the convening authority shall consider all written submissions before taking action.  See R.C.M. 1105.  While the SJA may certainly disagree with the defense submission, he or she has no right to alter the submission, especially in a surreptitious manner.  The government would have us treat this submission as merely an administrative discharge request, an area over which we have no jurisdiction, when in fact it is an R.C.M. 1105 clemency matter, an area over which we most assuredly have jurisdiction.  In this respect, the government appears to suffer from the same myopia that afflicted the DSJA.  To say that you do not alter an opponent’s submission is a point so fundamental that we are astonished that we need remind the government of it.

We have reviewed appellant’s assignment of error in light of United States v. Wheelus, 49 M.J. 283 (1998) and find that appellant has met her burden.  The alteration in appellant’s R.C.M. 1105 matters was error.  Appellant has made more than a “colorable showing” of prejudice, she has established it beyond cavil.  Appellant’s requested remedy, to have her original, unaltered R.C.M. 1105 matters, submitted to the convening authority for consideration, is certainly reasonable.  If the government chose to provide the convening authority with the subsequent recommendation, service upon the defense counsel, which should have been done at a minimum in this case, would have allowed the defense counsel to inquire into the reasons why the recommendation changed and the manner in which the change was procured.  See R.C.M. 1106(f)(7) and 1107(b)(3)(B)(iii).  As our superior court noted in United States v. Leal, 44 M.J. 235, 237 (1996), “The essence of post-trial practice is basic fair play—notice and an opportunity to respond.”  See also United States v. Catalani, 46 M.J. 325 (1997).  

Based on this egregious error, the action of the convening authority, dated 29 April 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge MERCK and Judge CASIDA concur.







FOR THE COURT:







JOSEPH A. NEURAUTER
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