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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

TOZZI, Senior Judge:

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of two specifications of possession of child pornography, two specifications of communicating indecent language, and four specifications of committing indecent liberties with a child in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, three years confinement, and a reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority approved only two years confinement and otherwise approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ. 


Appellant alleges, inter alia, and the government concedes, that the evidence was not legally and factually sufficient to support a finding of guilt to the four specifications of indecent liberties with a child in light of United States v. Miller, 67 M.J. 87 (C.A.A.F. 2008).  We agree with appellant, in part, the evidence is insufficient to support the findings of guilty for Article 134, UCMJ, indecent liberties with a child.  We affirm the lesser-included offense of indecent acts with another for the affected specifications and will reassess the sentence in our decretal paragraph.  


The remaining assignments of error are without merit.
FACTS

At the time of his offenses, appellant was assigned to the United Nations Command Honor Guard in Yongsan Garrison, Republic of Korea.  Appellant’s convictions involved a number of sexual offenses involving minors.  The indecent liberties with a child offenses involved four separate incidents where appellant used a “webcam”
 and “MSN [Microsoft Network] instant messenger” to communicate with a 14-year old girl, Miss HL, who was, at all times, physically located in the State of Montana.  In each of the four incidents, appellant exposed and displayed his penis to HL via the webcam and masturbated while HL watched.  Appellant “chatted” with HL via MSN instant messenger in explicit discussions about what they would do together sexually.  HL actively participated in the chats, responding to appellant’s questions and even complied with a request that she send him a picture of her vaginal area.
LAW and DISCUSSION


In Miller, our superior court reversed the Air Force Court of Criminal Appeals, holding the requirement for physical presence under indecent liberties with a child could not be satisfied by any electronic means; actual in-person physical presence was required.
  67 M.J. at 89-90.  The United States Court of Appeals for the Armed Forces (CAAF) focused its analysis on the Manual for Courts-Martial’s explanation and its own precedent.  See Miller, 67 M.J. at 89-90 (citing Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 87.b.(2)).  In Miller, the CAAF did not dismiss the charges and specifications, but remanded the case to the service court for assessment of the viability of a lesser-included offense.  Id. at 91.  The CAAF specifically noted that “[i]ndecent acts with another was listed in the 2005 [MCM] as a lesser included offense to indecent liberties with a child . . . and contains neither a ‘physical presence’ nor a ‘presence’ requirement.”  Id.  The court further stated that for an indecent acts with another conviction “[t]here must be some ‘affirmative interaction’ between the accused and the victim to satisfy the ‘with another person’ element . . . [t]his interaction need not take place between two individuals who are located in the same physical space.”  Id.  (citations omitted.).

The CAAF returned the record of trial in Miller to provide the lower court an opportunity to assess the viability of the lesser-included offense, and like Lorenz, we find the CAAF’s guidance in Miller applicable to our case.  The facts of Miller and Lorenz are similar to this case, except that in appellant’s case, he was actually chatting with an underage girl, whereas Miller and Lorenz were chatting with undercover agents while believing they were chatting with underage girls.  During the course of appellant’s contact with HL, he engaged in sexually explicit conversation and masturbated over a live-feed internet connection via a live internet webcam.  As in Lorenz, appellant pled guilty before a military judge.  


In assessing whether we may affirm a lesser-included offense of indecent acts with another, this court must first determine whether indecent acts with another is a “necessarily included” lesser-included offense of indecent acts or liberties with a child.  We find that it is.  The Schmuck elements test finds a necessarily included lesser-included offense when “the elements of the lesser offense are a subset of the elements of the charged offense.”  United States v. Schmuck, 489 U.S. 705, 716 (1989); United States v. Teters, 37 M.J. 370, 376 (C.M.A. 1993).  Indecent acts with a child requires proof:

(1)  That the accused committed a certain act;

(2)  That the act amounted to the taking of indecent liberties with a certain person;

(3)  That the accused committed the act in the presence of this person;

(4)  That the person was under 16 years of age and not the spouse of the accused;

(5)  That the accused committed the act with the intent to arouse, appeal to, or gratify the lust, passions, or sexual desires of the accused, the victim, or both; and

(6)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

MCM, Part IV, para. 87.b.(2).  Indecent acts with another requires proof:

(1)  That the accused committed a certain wrongful act with a certain person;

(2)  That the act was indecent; and

(3)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

MCM, Part IV, para. 90.b.  In this case, the application of a pure “elements test” reveals that the elements of indecent acts with another are subsumed within the elements for indecent acts with a child.  See United States v. Hearn, 66 M.J. 770, 779 (Army Ct. Crim. App. 2008), pet. denied, 63 M.J. 245 (C.A.A.F. 2009) (affirming the lesser-included offense of indecent acts with another when the evidence raised an the affirmative defense of voluntary intoxication for the greater offense of indecent acts with a child); United States v. Zachary, 61 M.J. 663, 675 (Army Ct. Crim. App. 2006), aff’d, 63 M.J. 438 (C.A.A.F. 2006) (affirming the lesser-included offense of indecent acts with another when the evidence raised an the affirmative defense of mistake of fact for the greater offense of indecent acts with a child).

In finding indecent acts with another is, indeed, a lesser-included offense, the remaining core question at issue is whether the facts establish the necessary “affirmative interaction” between appellant and the victim.  Miller, 67 M.J. at 91.  This turns on an individualized factual assessment where “the victim must be more than an inadvertent or passive observer.”  Id.  (quoting United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).


We find the facts of this case satisfy all of the requirements of indecent acts with another.  Appellant, on four separate occasions, engaged in extensive online conversations with HL.  Multiple times, he asked her about her sexual experience and her willingness to engage in a number of sexual acts with him.  He exposed his penis and masturbated in front of the webcam for HL to watch.  He requested and received from HL an explicit photograph of HL’s body.  In their communications, appellant and HL expressed to one another what they would do if they were actually physically together.  Based on a review of the entire record, it is clear that HL was not an “inadvertent or passive” observer, but an active participant.  In reviewing appellant’s admissions during the providence inquiry and in the stipulation of fact, we are convinced beyond a reasonable doubt that appellant’s acts were wrongful, indecent, prejudicial to good order and discipline, and service discrediting.
CONCLUSION


We affirm only so much of the findings of Specifications 13, 16, 18, and 20 as finds appellant guilty of the lesser included offense of indecent acts with another.  The remaining findings are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, including Judge Baker’s concurring opinion, 63 M.J. 40, 43 (C.A.A.F. 2006), the court affirms the sentence. 

Judges HAM and SIMS concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� A webcam is a camera used to transmit live images over the World Wide Web.





� We fully recounted the CAAF’s reasoning in United States  v. Lorenz, ARMY 20061071 (Army Ct. Crim. App. 20 April 2009) (unpub.), pet. for review filed.  
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