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MEMORANDUM OPINION
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Per Curiam:

A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of aggravated assault with a dangerous weapon, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  The panel sentenced appellant to a dishonorable discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence and credited appellant with fifty-two days against his sentence to confinement. 
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We heard oral argument on 3 October 2006.  Appellant asserts, inter alia, that the military judge erred by failing to properly instruct the panel members that a mutual combatant is entitled to defend himself if his opponent escalates the altercation.  We agree and find that the error undermines the findings in this case.  As a result, we will set aside the findings of guilty and the sentence.  Our resolution of this issue makes it unnecessary to address the other errors asserted by appellant.
DISCUSSION
Facts


This case arises from a stabbing outside an off-post club in Germany.   A number of eyewitnesses and participants to the affray testified at trial.  Their accounts, not surprisingly, differ in detail.  


The alleged victim, Private (PVT) Harvey, testified that he remembered very little about the events that occurred at the club, but that he went to the club with one of his friends, Mr. Bryant.  Mr. Bryant testified that when he and PVT Harvey arrived at the club they saw appellant and another individual leaning against a car smoking a cigarette.  They approached appellant and asked him if he had a cigarette.  Another civilian witness, Mr. Vereen, testified for the government that appellant told Mr. Bryant and PVT Harvey “fuck no” and put one of his hands behind his back.  Mr. Vereen turned and looked away.  When he looked back, it appeared that appellant and PVT Harvey were in a fight.  According to Mr. Vereen, the two were on the ground with PVT Harvey on top of appellant, but in appellant’s headlock.  He also testified that Mr. Bryant, who is a power lifter, helped PVT Harvey by kicking appellant in the face four or five times.  When Mr. Vereen got closer to the brawl, he saw appellant stab PVT Harvey “sixteen or seventeen times.”  Although Mr. Vereen did not see appellant stab Mr. Bryant, he assumed that Mr. Bryant stopped kicking appellant’s face because Mr. Bryant also got stabbed.  Mr. Bryant testified that he had turned around to ask someone else for a cigarette.  He then saw appellant and PVT Harvey wrestling.  Private Harvey threw appellant to the ground.  When Mr. Bryant noticed that PVT Harvey was not moving anymore, Mr. Bryant started kicking appellant in the head.  According to Mr. Bryant, the person with whom appellant had been smoking then pulled Mr. Bryant away from appellant.  The last thing that Mr. Bryant remembered before he blacked out was appellant coming towards him.  

Specialist (SPC) Trexler testified that he was the person beside appellant when PVT Harvey, Mr. Bryant, and a third individual approached them and asked them for a cigarette.  When appellant answered in the negative, one of the three said, “He’s lying.  You should punch him.”  Another of the three individuals then cocked his arm back as if to throw a punch, and appellant charged him.  According to SPC Trexler, the individual who suggested punching appellant then joined in the fray.  Specialist Trexler then saw appellant stab this individual “five or six times.”  When SPC Trexler tried to pull the individual who had cocked his arm back away from appellant the third member of the group then grabbed SPC Trexler, pulling SPC Trexler and the individual that SPC Trexler was himself pulling off of appellant.  Specialist Trexler then broke up the fight by grabbing appellant.  He and appellant left the scene.    

Private First Class (PFC) Felder also witnessed the altercation, but could not tell whether or not appellant was involved.  In his description, PVT Harvey picked someone up and “slammed” him on the ground.  Even though PVT Harvey was on top of the individual “punching him [in the face and torso] and beating him up” and “basically just winning--winning the fight” a “stocky” guy started kicking appellant in the face.  Someone pulled the “stocky” guy off of appellant.  According to PFC Felder, appellant then stabbed PVT Harvey “eight to ten times.”  After the stabbing, PVT Harvey did not continue to beat up appellant.  

Finally, the parties entered into a stipulation of the expected testimony of Mr. Seifert, a local cab driver.  While waiting for fares at the time in question, Mr. Seifert saw two individuals on the ground “scuffling.”  The lighter-skinned of the two was on his knees straddling the other one, who had his back to the ground.  According to Mr. Seifert another man then began kicking the person on the ground in the head.  Mr. Seifert looked away for a moment.  When he looked back to the fight, the person kneeling over the person on the ground had his shirt “pulled up exposing his back.”  According to Mr. Seifert, “60-70 percent of the back of the man on top was smeared with blood.”  Mr. Seifert then saw the individual who had been kicking the person on the ground pull the bloodied man off to the side.       

Prior to panel deliberations on findings, the military judge gave the following pertinent instructions on the defense of self-defense, with emphasis added:

The evidence has raised the issue of self defense in relation to these offenses.  There has been testimony that [PVT] Harvey was hitting the accused while they were on the ground and that Mr. Bryant was kicking the accused in the face and/or head while on the ground.  As to the lesser included offense of assault consummated by a battery, there has been some evidence that [PVT] Harvey “cocked his arm” as though in an offer to hit the accused before the accused allegedly leaned his shoulder into [PVT] Harvey’s torso.

Self defense is a complete defense to all of the offenses.  For self defense to exist, the accused must have had a reasonable apprehension that death or grievous bodily harm or some lesser degree of harm was about to be inflicted on himself, and he must have actually believed that the force he used was necessary to prevent death or harm to himself. . . .
. . . . 

The accused, under the pressure of a fast moving situation or immediate attack, is not required to pause at his peril to evaluate the degree of danger or the amount of force necessary to protect himself.  In deciding the issue of self defense, you must give careful consideration to the violence and the rapidity, if any, involved in the incident.  

There exists evidence in this case that the accused may have been a person who voluntarily engaged in mutual fighting.  A person who voluntarily engaged in mutual fighting, is not entitled to self defense unless he previously withdrew in good faith.  The burden of proof on this issue is on the prosecution.  If you are convinced beyond a reasonable doubt that the accused voluntarily engaged in the mutual fighting, then you have found that the accused gave up the right to self defense; however, if you have a reasonable doubt that the accused voluntarily engaged in the mutual combat, then you must conclude that the accused retained the right to self defense and then you must determine if the accused actually did act in self defense. 

In an Article 39a, UCMJ,* session directly following this instruction, the civilian defense counsel raised the following objection:  

If there is a finding by the panel that the accused by lowering his shoulder into the torso engaged in mutual combat, the defense does not believe that he gives up the right to self defense when the situation escalates to one where [the accused] has a belief of death or grievous bodily harm[,]  particularly when an uninvolved party, Bryant, comes over and starts kicking [the accused] in the head.    
Government counsel replied, “The government believes that the mutual combatant instruction is written as it is written in the judge’s bench book because it applies to any assaultive [sic] situation . . . the government sees no reason to deviate from what’s there in the bench book.”


The military judge then voiced her concern that there was no evidence presented that appellant ever withdrew from the altercation.  She also indicated that if appellant did not withdraw then he lost his right to self-defense regardless of whether the altercation escalated.  Civilian defense counsel restated his position as follows:

I would concur if there were no evidence that a second party came in and became involved in the melee, that is, Bryant I would not be on my feet, but Bryant coming, I believe, changes the equation and thus should allow the accused, in that situation, to have self defense rights.

The military judge ruled, “Right, and I disagree. . . . I’m not going to change the instruction, because I don’t think that the law requires that the mutual combatant [instruction] change with regard to an escalation of a fight that starts out as a fist fight.  It’s mutual combatant or it’s not mutual combatant.” 

To no avail, civilian defense counsel made one final effort to summarize his position:

I--just want to clarify, I would agree if the two parties remained the same.  I disagree where someone else comes in and changes the mutual combatant situation.  I think at 
* Corrected 

that point, self defense must apply to the party who is getting the short end of the deal even if he had engaged in mutual combatancy [sic] to begin with.  To say anything else, Your Honor, would be to allow someone to be suckered into a fight and not allow him to defend himself if five more people join in, which I don’t think the law is or should be.      

Law

We review a military judge’s decisions on panel instructions de novo.  United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002).  Whether an error prejudiced appellant is also reviewed de novo.  United States v. McCollum, 58 M.J. 323, 342 (C.A.A.F. 2004).   As the failure to adequately give a required instruction on a complete defense is an error of constitutional magnitude, the government has the burden of persuading us that the error is harmless beyond a reasonable doubt.   United States v. Dearing, 63 M.J. 478, 482 (C.A.A.F. 2006); United States v. Brewer, 61 M.J. 425, 432 (C.A.A.F. 2005).   

Our superior court has recently reiterated, “Even a person who starts an affray is entitled to use self-defense when the opposing party escalates the level of the conflict.” Dearing, 63 M.J. at 483 (quoting United States v. Cardwell, 15 M.J. 124, 126 (C.M.A. 1983)); United States v. Acosta-Vargas, 13 U.S.C.M.A. 388, 32 C.M.R. 388 (1962); United States v. Straub, 12 U.S.C.M.A. 156, 30 C.M.R. 156 (1961).  The court further repeated the explanation given in Cardwell:

The theory of self-defense is protection and not aggression, and to keep the two in rough balance the force to repel should approximate the violence threatened . . . .  

. . . Thus if A strikes B a light blow with his fist and B retaliates with a knife thrust, A is entitled to use reasonable force in defending himself against such an attack, even though he was originally the aggressor.  

Dearing, 63 M.J. at 483 (quoting Cardwell, 15 M.J. at 126.) 

In this light, the military judge erred in refusing to instruct the panel that a mutual combatant could regain the right to self-defense.  Like our superior court in Dearing, we likewise find that, under the facts of this case, appellant was prejudiced by the military judge’s incomplete instructions.  Had the panel been properly instructed that a mutual combatant could regain the right to self-defense, the panel may have considered more closely appellant’s actions in a fight where he became outnumbered and outmatched.  As a result, the government has failed to meet its burden in convincing us that the error was harmless beyond a reasonable doubt.

CONCLUSION

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.
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