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JOHNSON, Judge:
A general court-martial composed of officer and enlisted members convicted appellant, contrary to her pleas, of premeditated murder, in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for life without eligibility for parole, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with 341 days of confinement against the sentence to confinement. 
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the government’s reply thereto, and the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on 23 March 2004.  We find no basis for relief; however, appellant’s assertion that the court-martial was improperly constituted because the military judge granted peremptory challenges after the number of enlisted members fell below quorum warrants comment.

FACTS

Appellant requested to be tried before a court-martial composed of officers and at least one-third enlisted members.  The initial panel assembled to try appellant consisted of six officers and four enlisted members.  After causal challenges were granted, the panel consisted of five officers and two enlisted members.  The military judge then allowed each side to exercise peremptory challenges.  This reduced the panel to four officers and one enlisted member.
In a subsequent Article 39a, UCMJ, session, the military judge stated that he had improperly allowed both sides to exercise peremptory challenges.  He stated that because the court was below enlisted quorum after exercising causal challenges, Article 41(a)(2), UCMJ,
 specified that no peremptory challenges should have been permitted.  The military judge granted a recess to allow the parties to research the issue and comment on his ruling.  Minutes later, the military judge held another Article 39(a), UCMJ, session, reversing his original statement.  The military judge stated:

A strict reading . . . of Article 41(a)(2) says that after exercise of challenges for cause, if that reduces the court below the minimum numbers required under Article 16, then there are no peremptory challenges exercised.  Neither Article 41(a)(2) nor Article 16 refers to enlisted members at all.  So, it would seem a reading of Article 41(a)(2) would be that after exercise of challenges for cause, if we’re still above five members, at five or above, 
even though we’re below quorum for enlisted, I would allow both sides to exercise their peremptory challenges    . . . .   
The government and defense counsel agreed with the military judge’s interpretation.   The military judge continued, stating that after adding new members, each side would have the opportunity to conduct voir dire, exercise causal challenges against any member, and exercise peremptory challenges of the new detailed members.  
The convening authority detailed two officers and three enlisted members to the court-martial.  Of these five new members, the military judge granted one causal challenge from the government and one from the defense, each of an enlisted member.  At this point, the military judge stated the following:  

Well, we now have eight members, two of those being enlisted.  We’re back to the same issue we had earlier today under Article 41.  We’re at quorum under Article 41 because we have five members.  We’re not at quorum for enlisted because we are below one-third.  But, I believe a strict reading of Article 41(a)(2) to be consistent—and defense agreed with that—is that because we’re at five members and we’re at quorum, both sides would then exercise peremptory challenges and that after that, we would decide whether we’re still at quorum both as to total number and enlisted.
The defense and government again agreed with the military judge’s ruling.  The government then exercised its peremptory challenge of an officer; the defense did not exercise any peremptory challenge.  The panel consisted of five officers and two enlisted members—again below enlisted quorum.  
Thereafter, the convening authority detailed three enlisted members to the panel.  The government and defense joined in one causal challenge.  The government then exercised its peremptory challenge; the defense again did not exercise any peremptory challenge.  

The panel assembled that tried appellant consisted of five officers and three enlisted members. 

DISCUSSION
When an accused requests to be tried before a panel, a general court-martial panel must consist of “not less than five members[.]”  UCMJ art. 16(1)(A).  When the accused is an enlisted member, he may request enlisted representation on his court-martial panel.  UCMJ art. 25(c)(1).  If requested, enlisted representation must consist of at least one-third of the court-martial panel.  Id.    
Article 41(a)(2), UCMJ, states that if the exercise of causal challenges causes the number of members to fall below the total required by Article 16, UCMJ, the parties shall either exercise or waive any remaining causal challenge and “peremptory challenges shall not be exercised at that time.”  Appellant argues that the military judge erred by twice allowing the exercise of peremptory challenges after causal challenges reduced the panel below one-third enlisted membership required by Article 25, UCMJ.  According to appellant, Article 41(a)(2), UCMJ, should be read to allow peremptory challenges only if, after causal challenges, both the required number of members pursuant to Article 16, UCMJ, and the enlisted quorum pursuant to Article 25, UCMJ, still exist.    

The plain language of Article 41(a)(2), UCMJ, undermines appellant’s contention.  Article 41(a)(2), UCMJ, refers to Article 16 and Article 29, UCMJ, both of which discuss the total number of members required for a quorum of a court-martial panel.  None of these statutes reference the requirement of Article 25, UCMJ, that, upon election by the accused, the panel must also be composed of at least one-third enlisted members. 

Furthermore, the statute clearly contemplates the possibility of multiple peremptory challenges.  Article 41(c), UCMJ, states that “[w]henever additional members are detailed to the court, and after any challenges for cause against such additional members are presented and decided, each accused and the trial counsel are entitled to one peremptory challenge against members not previously subject to peremptory challenge.”  Likewise, a military judge has the discretion to grant additional peremptory challenges when the convening authority adds new members to the court-martial panel.  United States v. Carter, 25 M.J. 471, 476 (C.M.A. 1988).  

Assuming arguendo that an error occurred in the composition of appellant’s court-martial, we find that it was administrative, rather than jurisdictional.  There is no doubt that all members of the panel were Article 25, UCMJ, qualified.
  They were personally selected by the convening authority and detailed to appellant’s court-martial.  Under these circumstances, “the process of excusing primary members and adding the substitute members involves an administrative, not a jurisdictional matter.”  See United States v. Mack, 58 M.J. 413, 417 (C.A.A.F. 2003).  

Therefore, any error must be tested for prejudice.  Id. at 418.  The defense agreed with the military judge as to the procedure concerning the peremptory challenges.  “There is no reason to suspect that a different mix of members would have produced results more favorable to appellant.  The record establishes that the members were thoroughly qualified and suited to sit in judgment of appellant.”  United States v. Newson, 29 M.J. 17, 21 (C.M.A. 1989).  Consequently, we hold that appellant was not prejudiced.
Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Article 41(a)(2), UCMJ, states that:  





If exercise of a challenge for cause reduces the court below the minimum number of members required by section 816 of this title (article 16), all parties shall (notwithstanding section 829 of this title (article 29)) either exercise or waive any challenge for cause then apparent against the remaining members of the court before additional members are detailed to the court.  However, peremptory challenges shall not be exercised at that time.  





� Article 25(d)(2), UCMJ, states that “[w]hen convening a court-martial, the convening authority shall detail as members thereof such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament.”  There is no indication that the members who sat at appellant’s court-martial did not meet this requirement. 
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