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MEMORANDUM OPINION

-----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

GALLUP, Senior Judge:

Appellant was tried by an officer panel sitting as a special court-martial and convicted, contrary to his plea, of quitting his unit with the intent to avoid hazardous duty, in violation of Article 85, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 885 (2005).  The panel sentenced appellant to a bad-conduct discharge, confinement for twelve months, forfeiture of $795.00 pay per month for twelve months, and reduction to the rank of E1.  The convening authority approved the sentence as adjudged, and waived the automatic forfeiture of pay and allowances for a period of six months.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant asserts, inter alia, that the military judge erred when he denied the production of three defense witnesses: Lieutenant Colonel (LTC) Elizabeth Masters, Ms. Kathy Tringali, and Master Sergeant (MSG) Carolyn Wingard.  We believe this issue merits further discussion, including an analysis of the instructions provided by the military judge, but no relief.
FACTS


At the time of the offense, appellant was serving on active duty as a Staff Sergeant (SSG) in the Florida National Guard, mobilized and deployed to 
Ar-Ramadi, Iraq.  Appellant served in Iraq for approximately five months, after which time he was given permission to return to Florida through the Army’s Rest and Recuperation Leave Program (R&R).  On 1 October 2003 appellant began his approved R&R leave, which was scheduled to end on 15 October 2003.  On 2 October 2003, appellant wrote an email to his command reporting that he had arrived in the United States a day late and consequently wanted to amend his R&R leave to return on 16 October 2003.  This message was received by appellant’s commander, Captain (CPT) Michael T. Warfel, who approved the leave amendment on the same day.  During his leave, appellant spoke with several members of the Florida National Guard, who informed him that, due to an administrative error, he had been retained in the service, and that he could request a discharge letter from his chain of command.  Appellant repeatedly requested a discharge letter from his chain of command, which denied the request and told him that he was to remain on active duty serving with his unit in Iraq until the end of the deployment.  On 16 October 2003, appellant did not report back to his unit in Iraq.  On 16 October 2003, CPT Warfel changed appellant’s status to Absent Without Leave (AWOL), as reflected on a Department of the Army (DA) Form 4187.  On 15 November 2003, after appellant had still not been located or returned to duty, CPT Warfel changed appellant’s status to Dropped From Rolls (DFR), again reflected on DA Form 4187.  During an approximately four month absence, appellant did not use his credit cards or cell phone in an effort to remain untraceable.  Appellant also moved frequently, residing with various family members from New York City, New York to Boston, Massachusetts.  Appellant eventually surrendered himself to military authorities at Hanscom Air Force Base in Lexington, Massachusetts on 15 March 2004.  

Pretrial Motions

On 26 April 2004, the government filed a Motion in Limine, requesting three specific rulings from the court: 1) that the court preclude the defense from raising nonjusticiable issues to the trier of fact; 2) that the court preclude the defense from raising irrelevant issues to the trier of fact; and 3) that the defense of duress and necessity did not apply to the accused in this case, and to exclude admission of any evidence of the accused’s status as a conscientious objector, world views, or other personal beliefs during the case on the merits.  

On 26 April 2004, civilian defense counsel (CDC) filed a Motion to Dismiss for Lack of Jurisdiction or for Other Appropriate Relief.  In that motion, defense specifically requested the production of LTC Masters and Ms. Tringali.

On 6 May 2004, CDC filed a Motion to Compel Production of Defense Witnesses, following the government’s refusal to produce certain requested defense witnesses.  The defense articulated each witness’ relevance and necessity, as required under Rule for Courts-Martial [hereinafter R.C.M.] 905(b)(4).  Specifically, the CDC argued that LTC Masters and Ms. Tringali were relevant and necessary “regarding the defense motion concerning jurisdiction” and “the adjudication of the defense motion to dismiss the charges for lack of jurisdiction,” respectively.  The CDC also asserted that the presence of MSG Wingard was “important and necessary to the defense, both concerning the defense motion to dismiss for lack of jurisdiction over the person, and also on the merits.”

On 19 May 2004, an Article 39(a), UCMJ hearing was held for the purpose of pretrial motions.  The military judge determined that the testimony of LTC Masters and Ms. Tringali was “relevant and necessary” on the issue of jurisdiction, but denied the defense motion to dismiss.  

The military judge also reviewed the government motion in limine, granting in part and denying in part the government’s motion.  The military judge made the following pertinent findings of fact and conclusions of law:

a.  Several of these issues raised have been addressed by the Court of Appeals for the Armed Forces [CAAF] and are not matters of first impression.  First, the legality and morality of the present conflict in Iraq or of the President’s authority to employ military forces there is, as the [CAAF] in [United States v. Huet-Vaughn, 43 M.J. 105 (C.A.A.F. 1995)] said, irrelevant as it pertains to a non-justiciable political question.  [The Court of Appeals for the Armed Forces] reiterated that holding in [United States v. New, 55 M.J. 95 (C.A.A.F. 2001)].  The motion in limine is granted to preclude evidence on those topics as irrelevant in this case.

b.  Second, as the CAAF stated in [Huet-Vaughn] and as provided in the Manual for Courts-Martial, the dictates of a person’s moral or ethical reservations do not constitute a defense to desertion with intent to avoid hazardous duty.  And the Court will follow the law and that case appears on point.  The accused may, of course, state what his intent was in not returning to his unit in Iraq, as [sic] whether he had intent to avoid hazardous duty in Iraq or not is not relevant under Military Rule of Evidence 401 to the offense alleged.  And he may state he submitted a conscientious objector application, as that may also be circumstantial evidence of his earlier intent.  The document itself, at this point, does not appear to be admissible under the Rules of Evidence.  The motion in limine on that second prong of the prosecution’s motion is granted in part and denied in part.
c.  Third, on the issue of the defenses of duress and necessity, the evidence and other matters presented by both sides, convince the Court, at this point, that duress and necessity do not appear in issue.  Both [United States v. Rockwood, 52 M.J. 98 (C.A.A.F. 1999)] and [United States v. Washington, 57 M.J. 394 (C.A.A.F. 2002)] appear on point.  The specific offense charged in this case is that the accused did not return to his unit in Iraq with intent to avoid hazardous duty.  He is not charged with war crimes. . . .  The accused’s only duty was to return to the theater in Iraq and his unit where many thousands of other soldiers were and came and went from their theater.  In the Court’s opinion, there does not appear a legal and logical nexus between the accused’s not returning to his unit in Iraq after a period of leave and the issues of whether the others there might have been abusing prisoners that would raise a defense of necessity or duress.  If the defense has specific other evidence that raises such a defense, the Court will reconsider.  At this point, the motion in limine on that third prong of the prosecution’s motion is granted.  The accused may testify as to his intent in not returning to his unit.
Testimony at Trial


Appellant testified during the defense case-in-chief, in which he discussed his motivations for not returning to his unit and his potential affirmative defenses.  Appellant testified extensively, and without objection or rebuttal by the government, regarding the conversations he had with his command and various representatives of the Florida National Guard, to include LTC Masters, MSG Wingard, and Ms. Tringali. Appellant repeatedly claimed that various members of the Florida National Guard told him that he should be discharged from service; however, critically, appellant never stated that anyone ever told him he actually was discharged from service.  Additionally, though appellant said he believed he should not have had to return to Iraq at the end of his scheduled R&R, he never claimed that any of his requested witnesses would testify they told him not to return.  To the contrary, appellant testified that his own company and battalion commanders specifically ordered him to return to Iraq as scheduled.  Lastly, appellant never testified that anyone told him that the military did not have jurisdiction over him.  During his direct examination by CDC, appellant testified as follows:

CDC:  Now, [SSG] Mejia, at the time that you were required to be on an airplane back to Iraq, but you were not on the plane, in your view, did the military have jurisdiction over you?

ACC:  No, sir.

CDC:  And why was that?

ACC:  Sir, in part, because I have been told by a person that works at the Florida National Guard that there had been a congressional inquiry on my case and that because of that congressional inquiry, it had been determined in spite of the war and in spite of the stop-loss I had to be discharged from the military. . . .  And Ms. Tringali said that I had to be discharged from the military because I was not a citizen.  My company commander showed me an email from [LTC] Masters, which pretty much encouraged me to become a citizen.  That added to the fact that I had already believed that as a non-citizen, I was not required to be in the military past my 8 years and that because of that, I was being encouraged to become a citizen.

Also, because when I came here and I spoke with several people from the Florida National Guard, the people that I spoke with either told me I had a good argument, that my argument was a good legal argument and that I had not--that I should not have been deployed, nor extended.  I was also told that I was to be discharged and that I needed a letter of discharge from my commanders, which they refused to give me. . . .
. . . .

So, if anything, I thought that I had every right to be discharged, but the military, for some reason, did not want to uphold military law.  I thought I had a good argument; I thought that I had every right to ask a discharge from the military. . . .

. . . .

CDC:  And did you also learn, [SSG] Mejia, from calling the GI hotline and other places that really, in the final analysis, these legal arguments, as you call them, would have to be presented to a military judge; he would make a decision on those?

ACC:  Yes, sir.  I knew that.

CDC:  And it was up to the court to make a decision as to whether the military really has jurisdiction over you or not, right?

ACC:  Yes, sir.

. . . .

CDC:  And when you received email from your command in Iraq saying that you were still under orders and you had to report back to Iraq, why didn’t you do it?

ACC:  Well, sir, when [CPT] Warfel denied my--to write the letter of release and I took my case to my battalion commander, [LTC] Mirable.  He told me that he would respond in 3 days . . . .  He didn’t respond again until the day before I was supposed to go back to Iraq.  And he said that he had reviewed my case and that I was to be--to go back to Iraq and then redeploy and then 90 days after redeployment I would be discharged.  
(Emphasis added.)
On cross-examination, the following line of questioning continued between the TC and appellant:

TC:  Now in this reply from your battalion commander he states--and I won’t read the whole document, but he says he’s reviewed your case and says that you’ve been involuntarily extended pursuant to stop-loss.  Do you remember that?

ACC:  Yes, sir, I do.

TC:  After reading this, did you get the impression that your battalion commander felt that you were still within his command?

ACC:  Yes, sir.

. . . .

TC:  So nobody in your chain of command officially said to you, “Staff Sergeant Mejia, you are discharged from the U.S. Army.”  Did they?

ACC:  No, sir.

TC:  You never received a discharge certificate, did you?

ACC:  No, sir.

On redirect examination, appellant continued with questioning from his CDC:

CDC:  And your view was that even if you didn’t have a [Department of Defense (DD)] 214 or an honorable discharge certificate, those commanders could not tell you what to do?

ACC:  At that point, that is what I believed, sir.

Finally, the appellant answered the following questions from members of the panel, asked by the military judge:

MJ:  Did you think--did you have any type of authorization to stay in the states and not return to Iraq?  Did you have any written authorization?

ACC:   You mean beyond my leave, sir?

MJ:  Yes.

ACC:  No, sir.

MJ:  Were you aware that without some official authorization that you were required to return to your place of duty and your unit at the conclusion of a leave period?

ACC:  Can you repeat that, sir?

MJ:  When you go on leave, were you aware that you were--in October of 2003, that you, without any official authorization, that you were required to return to your unit and your place of duty at the end of your leave period?

ACC:  I did. . . .
Instructions by the Military Judge

At the close of evidence, the military judge instructed the panel, inter alia, on possible affirmative defenses raised by the evidence.  Specifically, the military judge charged the panel as follows:

In relation to the offense of desertion with intent to avoid hazardous duty, the evidence has raised the issue of mistake on the part of the accused concerning whether he believed that he was authorized not to return to his unit in Iraq because the military had no jurisdiction over him or that if he filed for a conscientious objector discharge, he would not have to return to his unit in Iraq.

I advised you earlier that to find the accused guilty of that offense, you must find beyond a reasonable doubt that the accused quit his unit with intent to avoid a certain duty, that is, service in Iraq, that the duty to be performed was hazardous, and that the accused knew that he would be required for such duty.  If the accused at the time of the offense was under the mistaken belief that he was authorized not to return to his unit in Iraq because the military had no jurisdiction over him or that if he filed for conscientious objector discharge, he would not have to return to his unit in Iraq, then he cannot be found guilty of the offense of desertion with intent to avoid hazardous duty.  The mistake, no matter how unreasonable it might have been, is a defense.  In deciding whether the accused was under the mistaken belief . . . you should consider the probability or improbability of the evidence presented on the matter.

. . . .


In relation to the lesser included offense of absence without leave, the evidence has raised the issue of mistake on the part of the accused concerning, whether he believed that he was authorized not to return to his unit in Iraq because the military had no jurisdiction over him or that if he filed for a conscientious objector discharge, he would not have to return to his unit in Iraq.


The accused is not guilty of absence without leave if: he mistakenly believed that he was authorized not to return to his unit in Iraq because the military had no jurisdiction over him or that if he filed for a conscientious objector discharge, he would not have to return to his unit in Iraq; and if such a belief on his part was reasonable.


To be reasonable the belief must have been based on information, or lack of it, which would indicate to a reasonable person that he was authorized not to return to his unit in Iraq. . . .
LAW AND DISCUSSION
Witness Production


A military judge’s decision to deny the production of witnesses is reviewed for an abuse of discretion.  See Rockwood, 52 M.J. at 104.  Requests for production of witnesses are governed by R.C.M. 703.  A party is entitled to production of witnesses whose testimony “would be relevant and necessary” to a matter in issue.  R.C.M. 703(b)(1).  According to R.C.M. 703(c)(2)(B)(i), the defense must set forth a “synopsis of the expected testimony sufficient to show its relevance and necessity.”  “A witness is ‘necessary’ when the testimony ‘would contribute to a party's presentation of the case in some positive way on a matter in issue.’”  United States v. Powell, 49 M.J. 220, 225 (C.A.A.F. 1998) (quoting United States v. Breeding, 44 M.J. 345, 350 (C.A.A.F. 1996)). 
We find that the military judge did not abuse his discretion when he determined the three requested defense witnesses, LTC Masters, MGS Wingard, and Ms. Tringali, were not required and denied the defense motion to compel their production.  The defense proffered the alleged testimony for each witness, and no witness was going to testify they had told appellant that he did not have to return to Iraq or that he had been discharged from service.  In light of the military judge’s findings of fact and conclusions of law, only testimony of that nature would have been relevant and necessary to appellant’s defense.  Since the witnesses would only, at best, be able to testify that they told appellant he should speak to his command and request a discharge immediately, they were not relevant to the affirmative defenses available for a violation of Article 85.  The testimony of these three witnesses did not “contribute [to appellant’s case]. . . in any positive way,” as it did not tend to support appellant’s position that he did not have to return to Iraq, despite being so ordered by his chain of command.  See Powell, 49 M.J. at 225.  Furthermore, even assuming that the witnesses might have reinforced appellant’s version of the events, appellant was able to present his accounts of all conversations with these witnesses.  Consequently, the panel still heard all the defense evidence surrounding appellant’s decision not to return to his unit in Iraq.

Instructions

“The question of whether a jury was properly instructed [is] a question of law, and thus, review is de novo.”  United States v. Schroder, 65 M.J. 49, 54 (C.A.A.F. 2007) (citations omitted).  “The military judge bears the primary responsibility for ensuring that mandatory instructions . . . are given and given accurately.”  United States v. Miller, 58 M.J. 266, 270 (C.A.A.F. 2003); see also R.C.M. 920(a).


Under R.C.M. [Rule for Courts-Martial] 920, any special defense “in issue” must be added to the instructions.  “A matter is ‘in issue’ when some evidence, without regard to its source or credibility, has been admitted upon which members might rely if they choose.”  R.C.M. 920(e) discussion.  “If there is any doubt as to whether a lesser included offense or special defense is in issue, the doubt shall be resolved in favor of appellant.”  United States v. Hearn, 66 M.J. 770, 776 (Army Ct. Crim. App. 2008) (citing United States v. Davis, 53 M.J. 202, 205 (C.A.A.F. 2000).  In military jurisprudence, special defenses include justification, obedience to orders, self-defense, accident, entrapment, coercion or duress, inability, ignorance or mistake of fact, and lack of mental responsibility.  R.C.M. 916(c)–(k).  


According to R.C.M. 916(j)(1), mistake of fact, generally:

it is a defense to an offense that the accused held, as a result of ignorance or mistake, an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the accused would not be guilty of the offense. . . .  If the mistake goes to an element requiring. . . specific intent. . . the ignorance or mistake need only have existed in the mind of the accused.  If the ignorance or mistake goes to any element requiring only general intent or knowledge, the ignorance or mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances.
If, during instruction, a military judge departs slightly from this definition, jurisprudence requires that we continue to use the law as applied during trial.  See United States v. Ruppel, 49 M.J. 247, 253 (C.A.A.F. 1998).  “Unlike the more precise requirements of res judicata, law of the case is an amorphous concept. As most commonly defined, the doctrine posits that when a court decides upon a rule of law, that decision should continue to govern the same issues in subsequent stages in the same case.”  Id. (quoting Arizona v California, 460 U.S. 605, 618 (1983)).
At trial, appellant claimed that he believed his continued service was illegal because he was extended beyond the date of his expiration term of service (ETS).  Based upon this assumption, appellant chose not to return to his unit by the date required, 16 October 2003.  Appellant testified that he spoke with several different individuals within the Florida National Guard, who told him it appeared he had been mistakenly extended beyond his ETS date.  Specifically, and without objection, appellant testified that Ms. Tringali told him there was some issue with appellant’s immigration status and that appellant needed to be discharged immediately because he was not a citizen.  Appellant also testified that MSG Wingard told him he was improperly extended and deployed due to an administrative error and that he should request a release letter from his command.  Lastly, appellant testified that LTC Masters spoke with appellant’s company commander, after appellant had surrendered himself to military authorities in March 2004, regarding appellant’s leave status and his pending congressional.  However, neither at trial nor on appeal, has appellant claimed anyone ever told him in October 2003 that he was already discharged from service or that the military did not have jurisdiction over him.  Additionally, appellant has never claimed he believed in October 2003 that he had actually been discharged.

The military judge instructed the panel on the potential mistake of fact defense raised by the evidence, for both the charged offense of desertion with the intent to avoid hazardous duty and the lesser included offense of absence without leave.  Though the military judge did not provide the mistake of fact instruction exactly as prescribed by the R.C.M., application of the law of the case doctrine requires this court to continue to review appellant’s case under the law as defined by the military judge.  Specifically, the military judge outlined a mistake of law defense; permitting appellant an affirmative defense for his desertion if he honestly believed, for the greater offense, or reasonably believed, for the lesser offense, that the military had no jurisdiction over him, regardless of his discharge status.  The military judge’s unnecessary inclusion of the issue of jurisdiction permitted the panel to consider appellant’s understanding, or misunderstanding, of the effect of military jurisdiction upon him.  However, based on the extent of appellant’s testimony regarding jurisdiction, the military judge’s decision to instruct on the issue of jurisdiction, as well as discharge, was more favorable to appellant.
  Nevertheless, this more favorable version of the mistake of fact defense does not negate appellant’s misconduct.  Even if the panel had heard the live testimony of LTC Masters, Ms. Tringali, and MSG Wingard, the strength of appellant’s mistake of fact defense would not have improved.  According to appellant’s own admissions, none of those witnesses would say they ever told appellant that he had been discharged from service or that the military no longer had jurisdiction over him.
  
Assuming arguendo that appellant was confused regarding the meaning of jurisdiction, he manifestly was not confused as to the effect.  Appellant’s actions, including contacting his chain of command to request a discharge letter and later for permission to remain on leave status, demonstrate that he understood he remained accountable to and under the control of the military until he was discharged.  Appellant testified that he understood what was required for discharge, and knew that he had not been discharged.  When appellant contacted CPT Warfel, and subsequently, LTC Mirabel, both ordered him to return to Iraq.  Appellant chose to ignore those orders.  Only discharge would permit appellant to rightfully ignore the lawful orders of both CPT Warfel and LTC Mirable, and appellant was not discharged.  
Appellant was not under the mistaken belief, reasonable or unreasonable, that he was beyond the jurisdiction of his commanders.  Appellant testified that he called his battalion commander because his company commander had denied his request to extend his R&R leave.  Appellant understood that he had not been discharged, and therefore understood that the lawful orders of his commanders bound him.  Appellant testified he knew what was required for discharge, and that no one had provided him with the documents required to effect discharge.  Furthermore, appellant’s contention that the testimony of any of his requested witnesses would have made an impact on the fact finder is simply without merit.  The mistake of fact defense, as defined by the military judge, concerned appellant’s beliefs; since appellant testified that he knew he had not been discharged, no other witness’ statement is relevant.
DECISION

We have considered appellant’s other assignments of error, including the issue specified by this court, and find them to be without merit.  Accordingly, the findings of guilty and the sentence are affirmed.  
Judges HAM and JOHNSON concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
�  The testimony of LTC Masters, MSG Wingard, and Ms. Tringali was never offered as corroboration of appellant’s testimony, but merely to relay the substance of their conversations with appellant.  Appellant’s testimony regarding those conversations was admitted as, and remains on appeal, uncontested and unrebutted hearsay, admitted for the truth of the matters asserted.


� Though we do not find the military judge’s instruction erroneous, we do believe that the preferred instruction would not have included reference to the complex legal issue of jurisdiction.  However, we recognize that the military judge was properly attempting to tailor his instruction to encompass all the evidence presented before the panel, which included appellant’s lengthy discussion of jurisdiction.





� Personal jurisdiction, under the UCMJ, for any soldier on active duty continues until that soldier’s discharge is final.  See United States v. Hart, 66 M.J. 273, 274 (C.A.A.F. 2008).  Our superior court has defined final discharge as the point when “[a soldier’s] discharge certificate and his final pay or a substantial part of that pay, are ready for delivery to him.”  Id. (citations omitted).  Though the military judge appeared to have separated the issues of jurisdiction and discharge in his instruction, our jurisprudence has them interwoven.
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