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MEMORANDUM OPINION ON RECONSIDERATION

-----------------------------------------------------------------------------------
MAHER, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, damaging nonmilitary property, larceny, and housebreaking in violation of Articles 81, 109, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 909, 921, and 930 [hereinafter UCMJ].  A panel composed of officer and enlisted members convicted appellant, contrary to his pleas, of obstructing justice in violation of Article 134, UCMJ.  The panel sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  There was no pretrial agreement.  On the advice of his staff judge advocate, the convening authority approved only twenty-nine months confinement and approved the remainder of the sentence.


On 31 July 2006, we set aside the findings of guilty as to the damage of nonmilitary property, the larceny, and the housebreaking and set aside the sentence.  United States v. Linteau, ARMY 20010926, (Army Ct. Crim. App. 31 Jul 2006).
  On 16 November 2006, we granted a Government motion for reconsideration.  On 18 December 2006, we heard argument on the following specified issue:

WHETHER APPELLANT RAISED THE POTENTIAL DEFENSE OF WITHDRAWAL FROM A CONSPIRACY SUFFICIENTLY TO REQUIRE THE MILITARY JUDGE TO EXPLAIN THAT DEFENSE AND OBTAIN APPELLANT’S REPUDIATION THEREOF.

For the reasons stated below, we conclude that appellant did not sufficiently raise the possible defense of withdrawal from a conspiracy so as to invalidate his guilty pleas.  Thus, the military judge did not err when he accepted appellant’s guilty pleas to damaging private property, larceny, and housebreaking without explaining and obtaining from appellant an unambiguous disclaimer of the applicability of this defense.

Facts

“This case illustrates one of King Solomon’s proverbs that remains valid today, ‘[t]o plan evil is as wrong as doing it.’”  United States v. Hubble, 36 M.J. 780, 783–84 (A.C.M.R. 1993) (quoting Proverbs 24:8, The Living Bible Paraphrased, 17th printing, 1971).  In our previous opinion in this case, we summarized the facts as follows:

During the plea inquiry, appellant admitted that he and a fellow soldier, Private E2 (PV2) Jeremiha Smith, entered into a conspiracy to steal a particular vehicle from a local car dealer.  To effect the larceny of the vehicle, appellant planned to drive PV2 Smith to the dealership where the vehicle was located, but appellant said he started having second thoughts about the venture and stopped approximately one-quarter mile from the dealership to let PV2 Smith out of his car.  At one point during the plea inquiry, appellant indicated to the military judge that either he or PV2 Smith stated, “Let’s call this thing off.  We’re not going to do it.”  Appellant subsequently admitted to the military judge that he had not expressly told PV2 Smith that he was withdrawing from the conspiracy.  Appellant said that PV2 Smith walked to the dealership as appellant drove away.  Appellant did not personally participate in the housebreaking, damage to property, or larceny perpetrated by PV2 Smith.

United States v. Linteau, ARMY 20010926, slip op. at 4 (Army Ct. Crim. App. 31 Jul 2006).  We also included a portion of the guilty plea exchange.


On reconsideration, we considered the entire colloquy in context and note the following exchange between appellant and the military judge:

MJ:  What was the purpose of dropping him off then?

ACC:  He wanted me to drop him off in front, sir, and I was having second thoughts – well actually, we were both having second thoughts, sir.  And he said, “If I don’t do it now, it’s not going to get done.”  And I just said, “Just go then, Smith”

MJ:  Meaning go where?

ACC:  Go take care of business to take care of vehicle [sic], sir.
. . .
MJ: And then he disappeared from view after he got out of the truck?

ACC:  After he got out of my little car, sir, I waited a minute or two and passed him as I was just 50 or 60 feet by the place, sir.  I drove by him.

MJ:  Okay. And where was he headed?

ACC:  He was very, very close, sir, to [the local car dealer where Smith broke in and stole the car].

. . . 

MJ:  Now, before the two of you parted ways that evening, did either of you say, “Let’s call this thing off.  We’re not going to do it.” [sic]

ACC:  Yes, sir.

MJ: Okay. And did you leave it that way or did you decide – was it going back and forth?

ACC:  We weren’t going to do it, sir, and then since he was there, I was there, let’s get it out of the way, sir.  Bad mistake.

MJ:  Okay.  When he got out of your car at that particular place, did you understand from all the conversations that you had had with him that he was still planning to go to [the local car dealer] and steal a vehicle?

ACC:  Yes, sir.  

MJ:  And did you understand that you were helping him by giving him the ride there even if you were doing it reluctantly?

ACC:  Yes, sir.

MJ:  Do you think that you were still part of the agreement to commit the crime?

ACC:  Yes, sir.  Yes, sir.  

MJ:  By that point, had you said I [sic] to Smith, “I am out of this agreement.  You’re on your own.  You do it now you’re the only guy doing this crime,” or anything like that?

ACC:  No words were said, sir.

MJ:  Okay.  Do you still feel that you are guilty of conspiring with him to steal that vehicle as of that point.

ACC:  Yes, sir.

MJ:  . . . and you had not backed out?

ACC:  No, sir.  

Law
Standard of Review

Our court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Abbey, 63 M.J. 631, 632 (Army Ct. Crim. App. 2006) (citing United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996)).  
Guilty Pleas

A military judge may not accept a guilty plea without first determining a factual basis exists for the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); R.C.M. 910(e); see UCMJ art. 45.  The military judge must elicit from the accused “factual circumstances as revealed by the accused himself [that] objectively support that plea.”  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  “Unlike the civilian criminal justice system, Article 45(a) requires that, in a guilty-plea case, inconsistencies and apparent defenses must be resolved by the military judge or the guilty pleas must be rejected.”  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (citing United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976)); United States v. Dunbar, 20 U.S.C.M.A. 478, 143 C.M.R. 318 (1971)).  Furthermore, when such inconsistent matters "reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty." United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).
We have held that “[t]o resolve a matter inconsistent with a guilty plea, the military judge must, therefore, identify the particular inconsistency at issue and explain its legal significance to the accused who must then retract, disclaim, or explain the matter.”  United States v. Rokey, 62 M.J. 516, 518 (Army Ct. Crim. App. 2005).  We again noted that a “military judge need not drag appellant across the providency finish line.”  Id. (citing United States v. Le, 59 M.J. 859, 864 (Army Ct. Crim. App. 2004) (internal citations and quotation marks omitted)).   In Rokey, appellant raised a matter inconsistent with disobedience to an order when he explained, “I believe that the [Sergeant issuing the order to remove my headgear] wanted to humiliate me . . . knowing that [my haircut] was already messed up.”  Rokey, 62 M.J. at 518–19.  
In Rokey, the military judge never resolved this inconsistent matter—that appellant believed his superior’s order was only to humiliate him.  Id. at 519. Instead, the military judge embarked on a series of leading questions suggesting a proper purpose for the order and securing appellant’s agreement that it was lawful.  Id.  This indirect approach left open the issue as to whether the Noncommissioned Officer who issued the order divested himself of his authority by issuing the order for the sole purpose of humiliating appellant.  We held if the military judge fails to resolve such inconsistencies or apparent defenses, we may set aside the affected findings on appeal if ‘there is a substantial basis in law and fact for questioning the plea.’”  Id. at 518 (citing United States v. McCrimmon, 60 M.J. 145, 152 (C.A.A.F. 2004)(citations omitted).

Likewise, in United States v. Phillippe, 63 M.J. 307, 311 (C.A.A.F. 2006), our superior court held an appellant’s plea to absence without leave was improvident because his “statement la[id] out the elements of a possible defense to a multi-year unauthorized absence.”  Id. (emphasis added).  In Phillipe, the accused described how he attempted to return himself to military control after going AWOL.  Accordingly, the Court of Appeals for the Armed Forces (CAAF) held appellant raised a defense.  Because of the lack of further inquiry, the CAAF held it could not be sure appellant had raised all of the elements of an early return defense.  
Vicarious Liability

“Each conspirator is liable for all offenses committed pursuant to the conspiracy by any of the co-conspirators while the conspiracy continues and the person remains a party to it.”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 5c(5).  Similarly, “[a] person who aids, abets, counsels, commands, or procures the commission of an offense, or who causes an act to be done which, if done by that person directly, would be an offense is equally guilty of the offense as one who commits it directly and may be punished to the same extent.”  Id. at Part IV, para. 1b(1).  In sum, “[a] principal may be convicted of crimes committed by another principal if such crimes are likely to result as a natural and probable consequence of the criminal venture or design.”  Id. at Part IV, para. 1b(5).

Withdrawal from Joint Criminal Ventures
Our superior court observed that “[o]nce a joint enterprise has ended, either as a result of accomplishment of the objective, abandonment, or withdrawal of any of the members of the group, subsequent acts and declarations can affect only the actor or declarant.”  United States v. Miasel, 8 U.S.C.M.A. 374, 378, 24 C.M.R. 184, 188 (1957).  “[W]ithdrawal from a conspiracy may be shown by any evidence indicating conduct ‘wholly inconsistent with the theory of continuing adherence.’”  Miasel, 8 U.S.C.M.A. at 378–79, 24 C.M.R. at 188–89 (quoting Buhler v. United States, 33 F.2d 382 (9th Cir. 1929)).  The MCM further elaborates concerning withdrawal from joint ventures as follows: 
A person may withdraw from a common venture or design and avoid liability for any offenses committed after the withdrawal.  To be effective, the withdrawal must meet the following requirements:

(a) It must occur before the offense is committed;

(b) The assistance, encouragement, advice, instigation, counsel, command, or procurement given by the person must be effectively countermanded or negated; and

(c) The withdrawal must be clearly communicated to the would-be perpetrators or to appropriate law enforcement authorities in time for the perpetrators to abandon the plan or for law enforcement authorities to prevent the offense.

MCM, 2000, Part IV, para. 1b(7).  Withdrawal from a conspiracy does not allow the person withdrawing to avoid criminal liability for completed offenses, but effective withdrawal does terminate liability for offenses committed thereafter by the remaining conspirators.  See id. at Part IV, para. 5c(6).

Discussion

At oral argument, appellate defense counsel essentially argued we should expand the holdings of Rokey and Phillippe to find error if an appellant raises only one element of a defense and a military judge fails to explain the legal defense.  We decline to adopt this approach.  Appellant did not sufficiently raise the defense of withdrawal to substantially conflict with his pleas.  The military judge, therefore, committed no error by failing to explain the defense of withdrawal from a conspiracy to appellant or by failing to obtain appellant’s unambiguous disclaimer.  
In this case, early in his guilty plea inquiry, appellant laid out facts indicating he could not properly raise the defense of withdrawal.  Appellant drove Smith for thirty minutes to within a quarter mile of the crime scene.  Appellant could have negated this assistance by not stopping and driving back to post, but he did not.  Appellant had one last opportunity to negate his assistance when he drove slowly by the car dealership as Smith approached on foot.  Appellant could have stopped the car and urged Smith get back in appellant’s car and not commit the offense, but appellant did not.  While Smith and appellant considered at one point calling off the plan, appellant offered further encouragement.  When Smith said that if he didn’t do it now it wasn’t going to get done, appellant said: “Well just go then, Smith.”  Appellant never tried to talk PV2 Smith out of stealing the vehicle.  Thus, appellant never effectively countermanded or negated his encouragement.  His words never clearly communicated the intent to withdraw and appellant later admitted as much during the guilty plea inquiry.  In the end, appellant knew where PV2 Smith was going and what Smith intended to do.  After appellant drove away, PV2 Smith broke into the dealership and stole the vehicle, just as the two soldiers planned.
When appellant indicated that, at one point, appellant and Smith discussed calling off the plan, the military judge recognized this as a potentially inconsistent matter.  It might have been better had the military judge followed our guidance in Rokey and explained the defense of withdrawal.  Instead, the military judge followed an indirect approach asking a series of probing questions, many of which were open ended.  Unlike Rokey or Phillippe, there was no unresolved issue at the end of the inquiry and no substantial conflict with the plea.  

The military judge’s additional questioning established the inapplicability of the defense of withdrawal by eliciting facts that foreclosed it.  After a series of questions, appellant clearly established that he had not withdrawn from the plan and expected Smith to commit the housebreaking and steal the vehicle.  Most important, appellant admitted to the military judge he never said anything to PV2 Smith to indicate appellant wanted to withdraw from their previous agreement to steal the vehicle.  “The requirement of affirmative conduct to sever all connection with the conspiracy, in part, is imposed in the hopes that the co-conspirators may also be dissuaded from committing the object crime.”  Hubble, 36 M.J. at 784.  “[Appellant] never told [PV2 Smith] that he would no longer participate in their plan.  He did not report their plans to law enforcement authorities.  He did not participate in any affirmative acts that were inconsistent with or could have terminated the conspiracy.”  Id.  See also United States v. Byrd, 24 M.J. 286 (C.M.A. 1987).  Appellant just drove home after encouraging PV2 Smith to steal the car and watching him walk towards the lot.  

Appellant’s guilty pleas were provident and there was no substantial basis in law or fact for extending the providence inquiry.  We conclude the military judge did not abuse his discretion when accepting appellant’s guilty pleas.  
The findings and sentence are affirmed.

Judge SULLIVAN and Judge HOLDEN concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellate defense counsel originally submitted a brief on behalf of appellant to which the government responded.  After reviewing the pleadings and the record of trial, we specified, inter alia, the following issues:





I.





WHETHER THE MILITARY JUDGE ERRED BY ACCEPTING APPELLANT’S GUILTY PLEA TO CONSPIRACY TO COMMIT LARCENY (CHARGE I AND ITS SPECIFICATION) WHEN APPELLANT’S STATEMENTS DURING THE PLEA INQUIRY RAISED THE POTENTIAL DEFENSE OF WITHDRAWAL FROM THE CONSPIRACY AND THE MILITARY JUDGE FAILED TO EXPLAIN THE DEFENSE TO APPELLANT AND OBTAIN AN UNAMBIGUOUS DISCLAIMER OF ITS APPLICABILITY FROM APPELLANT?





II.





WHETHER THE MILITARY JUDGE ERRED BY ACCEPTING APPELLANT’S PLEAS OF GUILTY TO DAMAGE TO NONMILITARY PROPERTY (CHARGE II AND ITS SPECIFICATION), LARCENY (CHARGE III AND ITS SPECIFICATION), AND HOUSEBREAKING (CHARGE IV AND ITS SPECIFICATION) WHEN THE ONLY BASIS OF APPELLANT’S LIABILITY FOR THESE OFFENSES WAS VICARIOUS LIABILITY AND APPELLANT’S STATEMENTS DURING THE PLEA INQUIRY RAISED THE POTENTIAL DEFENSE OF WITHDRAWAL FROM A COMMON VENTURE OR DESIGN AND THE MILITARY JUDGE FAILED TO EXPLAIN THE DEFENSE TO APPELLANT AND OBTAIN AN UNAMBIGUOUS DISCLAIMER OF ITS APPLICABILITY FROM APPELLANT?
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