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Memorandum Opinion
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JOHNSON, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications), absence without leave terminated by apprehension, larceny, false swearing, and breaking restriction, in violation of Articles 86, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for 150 days, and forfeiture of $695.00 pay per month for five months.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for 150 days, and forfeiture of $695.00 pay per month for four months.  The convening authority credited appellant with 140 days of confinement against the approved sentence to confinement.  This case is before this court for automatic review pursuant to Article 66, UCMJ. 
Appellant asserts that the military judge failed to conduct an adequate providence inquiry into appellant’s plea of guilty to absence without leave terminated by apprehension and that the dilatory post-trial processing of appellant’s case warrants relief.  We agree with both assertions.
ABSENT WITHOUT LEAVE TERMINATED BY APPREHENSION

FACTS

Appellant pled guilty to being absent without leave from 2 March 2001 until his absence was terminated by apprehension by civilian authorities on 28 May 2001.  During the providence inquiry, the military judge listed the elements of the offense of absence without leave terminated by apprehension.
  The military judge then asked appellant to explain to him what happened.
  Appellant told the military judge that he was stopped by civilian police for not wearing a seat belt.  When the police officer approached appellant’s vehicle, appellant handed him his driver’s license and his military identification card.  There was no further inquiry into the apprehension.  The stipulation of fact simply states that appellant “remained absent until he was apprehended by a Wichita Falls, Texas, police officer during a traffic stop on 28 May 2001.”
DISCUSSION

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); Rule for Courts-Martial 910(e)).  “Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996).

We agree with the following statement of the Air Force Court of Military Review concerning the termination of a desertion by apprehension:
[F]or an accused's desertion to be terminated by apprehension, his return to military control must be involuntary as distinguished from voluntary.  Several scenarios are possible when an accused is initially taken into custody by civilian police.  When an accused is arrested by civilian authorities pursuant to a military deserter pick up order, they are acting as agents for the military and the accused's return is involuntary.  Frequently, however, a deserter is taken into custody on purely civilian charges.  In that event, there are at least three different situations.  If the member, or someone acting at his request, voluntarily discloses his status and requests delivery to the military, his return is voluntary.  However, if his motive for such disclosures was merely to escape civilian prosecution, his return to the military will be considered involuntary.  Finally, if the deserter says nothing and the civilian police discover his status, his return to the military is also involuntary.  
United States v. Washington, 24 M.J. 527, 528-29 (A.F.C.M.R. 1987) (citations omitted); 
 see also Benchbook, para. 3-10-2, notes 1-3.
Here, the military judge failed to conduct an adequate inquiry into the facts surrounding appellant’s apprehension to establish that appellant’s return was involuntary.  The record only establishes that he was taken into custody by civilian authorities.  Absent such circumstances as outlined above, mere arrest by civilian authorities does not establish that one’s return to military control was involuntary.  Benchbook, para. 3-10-2, note 1.  We therefore hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea that his absence was terminated by apprehension.  We will set aside the unsupported portion of Specification 3 of Charge I in our decretal paragraph and grant appropriate relief.

POST-TRIAL DELAY
Appellant’s trial was completed on 16 August 2001; the military judge authenticated the 107-page record of trial on 24 September 2002; and the convening authority took final action on 10 December 2002, 481 days after sentencing.  Based upon the advice of his acting staff judge advocate, the convening authority reduced the forfeitures by one month to remedy any “perceived prejudice or unfairness” caused by the lengthy post-trial processing of appellant’s case.  Appellant asserts that this relief was inadequate and that he is entitled to additional relief because of the unreasonable delay in the processing of his case.  United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  The government agrees that the post-trial processing of appellant’s case was dilatory and that additional relief is warranted.  Considering the record as a whole and the totality of the circumstances surrounding the post-trial processing of appellant’s case, we likewise agree that additional relief is warranted and will grant relief in our decretal paragraph.
We have considered the matters raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 
DECISION

The court affirms only so much of the findings of guilty of Specification 3 of Charge I as finds that appellant did, on or about 2 March 2001, without authority, absent himself from his unit, to wit:  C Battery, 1st Battalion, 21st Field Artillery, located at Fort Hood, Texas, and did remain so absent until on or about 28 May 2001.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 120 days, and forfeiture of $695.00 pay per month for three months.  All rights, privileges, and 
property of which appellant has been deprived by virtue of that portion of his 
sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ. 

Senior Judge Merck and Judge Moore concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� The military judge did not define the term “apprehension.” 





� Normally after listing the elements of an offense, the military judge asks an accused the following questions:  “Do you understand the elements (and definitions) as I have read them to you?  Do you have any questions about any of them?  Do you understand that your plea of guilty admits that these elements accurately describe what you did?  Do you believe and admit that the elements (and definitions taken together) correctly describe what you did?”  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges Benchbook, para. 2-2-3 (1 April 2001) [hereinafter Benchbook].  The military judge did not ask appellant any of these questions.   


� Although this case dealt with a desertion terminated by apprehension, the same analysis applies to an absence without leave terminated by apprehension.
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