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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARTY, Judge:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of conspiracy to commit rape, unauthorized absence, assault consummated by a battery, indecent assault, and kidnapping, in violation of Articles 81, 86, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 928, and 934.  The appellant was sentenced to confinement for 8 years, total forfeiture of pay and allowances, and a dishonorable discharge.  In accordance with the pretrial agreement, the convening authority approved the sentence as adjudged, but suspended all confinement in excess of 1 year for 6 months from the date the sentence was adjudged.  

We have carefully reviewed the record of trial, the appellant's eight summary assignments of error, and the Government's response.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts

On 30 December 2000, the appellant along with other active duty members, including one female, rented a hotel room in town. After consuming a significant amount of alcohol, everyone went to bed.  At some point in the night, the appellant’s co-defendant asked him to hold the female down on the bed while the co-defendant had sex with her.  The appellant complied and held the female’s hands above her head while the co-defendant raped the intoxicated female.  When the co-defendant was done, the appellant took his place on top of the victim.  The appellant put his penis on the victim’s genital area but did not penetrate her vagina because he had second thoughts.  When the appellant got off of the victim, the co-defendant got back on top.  At some point, another service member woke up and attempted to leave the room when he saw what was going on.  The appellant and his co-defendant stopped him from leaving by tying him up with phone cords and then beating him unconscious.

Pursuant to a provision of his pretrial agreement, the appellant entered into a stipulation of fact prepared by the Government.  The provision stated that the stipulation would “be used by the Court as a factual basis for [the appellant’s] pleas of guilty and as a consideration in determining an appropriate sentence.”  At trial, the Government offered the stipulation of fact, Prosecution Exhibit 1, without objection.  During sentencing, the Government offered the appellant’s two sworn statements given to NCIS.  Prosecution Exhibits 2 and 3.  The appellant objected to their admission on the grounds they were “improper sentencing evidence,” contained hearsay, and because the pretrial agreement required the appellant to enter into a stipulation of fact.  Record at 66-67.  The objections were overruled and the exhibits were admitted.  Record at 70.  

The Government also offered photographs of the kidnapping and assault victim to show his injuries.  Prosecution Exhibit 7.  The appellant objected to their admission on the grounds their prejudicial effect outweighed their probative value.  The military judge conducted a balancing test pursuant to Military Rule of Evidence 403, Manual for Courts-Martial, United States (2000 ed.) and admitted the photographs.  The appellant did not object to the admission of photographs of the co-defendant, Prosecution Exhibit 8.     

Multiplicious for Sentencing

In his first assignment of error, the appellant alleges that the military judge erred by not making a clear ruling on the appellant’s motion to find the charges of kidnapping and assault multiplicious for sentencing.  That assumes the appellant actually made such a motion.  The record is clear that the appellant moved to have the kidnapping and assault charges found to be multiplicious for findings.  The military judge denied the appellant’s motion stating:  “I’m not going to find it multiplicious for findings.  I think it’s separate.”  Record at 61-62. 

Assuming arguendo that the appellant’s motion was actually a request to find kidnapping and assault multiplicious for sentencing, we would still rule against the appellant.  The elements of these offenses are different.  Each describes a different criminal transaction and states a separate offense.  United States v. Weymouth, 43 M.J. 329 (C.A.A.F. 1995); United States v. Teters, 37 M.J. 370 (C.M.A. 1993).  Accordingly, we reject this assignment of error.

Unreasonable Multiplication of Charges

For his second and third summary assignments of error, the appellant asserts that charging assault along with kidnapping, under the facts of this case, is an unreasonable multiplication of charges.  While multiplicity of charges may not exist in this case, the charges at issue may nevertheless constitute an unreasonable multiplication of charges.  United States v. Quiroz, 57 M.J. 583 (N.M.Ct.Crim.App. 2002)(en banc), aff'd, 58 M.J. 183 (2003)(summary disposition).   

In determining whether there is an unreasonable multiplication of charges, this court considers five factors:
(1) Did the accused object at trial; (2) Are the charges aimed at distinctly separate criminal acts; (3) Do the charges misrepresent or exaggerate the appellant's criminality; (4) Do the charges unreasonably increase the appellant's punitive exposure; and (5) Is there any evidence of prosecutorial overreaching or abuse in the drafting of the charges and specifications?  Id. at 585-86.


Here, the first Quiroz factor is not satisfied because the appellant did not raise this issue at trial.  Nor is the second Quiroz factor present.  The appellant argues that the assault was the means by which the kidnapping was accomplished and therefore one criminal act.  The specification of Charge IV alleges the appellant committed an assault by striking the victim in the head with his hand.  Charge Sheet.  The specification of Charge V alleges the appellant held the victim against his will.  Id.  The offense of kidnapping was complete when the appellant held the victim down against his will and tied his hands and feet.  The charged assault occurred after the kidnapping was complete.  See Prosecution Exhibit 1, ¶ 12.  The charges are aimed at distinctly separate criminal acts.  

With respect to the third Quiroz factor, because the kidnapping and the assault are separate, they do not exaggerate the appellant's criminality.  Clearly, it was not necessary for the appellant and his co-defendant to beat the victim unconscious after the kidnapping was completed.  The fourth Quiroz factor is also absent.  While charging both kidnapping and assault increased the appellant’s exposure to greater confinement, it certainly was not an unreasonable exposure under the circumstances.  As to the fifth Quiroz factor, we find absolutely no evidence of prosecutorial overreaching in the 

drafting of the charges.  Our analysis of the Quiroz factors shows there is no unreasonable multiplication of charges.

Pretrial Agreement

For his fourth and fifth assignments of error, the appellant argues that his guilty pleas were improvident because he was induced into pleading guilty by a misunderstanding of a material pretrial agreement provision.  Additionally, the appellant asserts that the military judge erred by not conducting an adequate inquiry of the appellant’s understanding of the pretrial agreement.  

Specifically, the appellant alleges that he understood paragraph 13 of his pretrial agreement to mean the stipulation of fact would be the sole statement offered by the Government in aggravation, and that his prior sworn statements to NCIS would not be offered.  Paragraph 13 reads as follows:

That I agree to enter into a stipulation of fact 

prepared by the Government and to join the Government 

in requesting it be admitted into evidence in its 

entirety.  I understand that the stipulation of fact 

will be used by the Court as a factual basis for my 

pleas of GUILTY and as a consideration in determining 

an appropriate sentence. 

Appellate Exhibit I.

An appellant may be entitled to relief when there is a mutual misunderstanding of a material provision in a negotiated agreement.  See United States v. Perron, 58 M.J. 78 (C.A.A.F. 2003).  That misunderstanding, however, must be mutual, honest, and substantial as to the practical and legal effect of the pretrial agreement.  United States v. Santos, 4 M.J. 610, 613 (N.M.C.M.R. 1977)(citing United States v. Hamill, 8 C.M.A. 464, 24 C.M.R. 274 (1957)). 

Here, however, the language is clear and unambiguous on its face.  There is nothing in the agreed language that restricts the Government’s ability to offer the appellant’s sworn statements into evidence.  We do not see how anyone could honestly conclude that an agreement to enter into a stipulation of fact, without more, limits the Government during sentencing.  Even if the appellant honestly believed he was blocking potential aggravation evidence by agreeing to the stipulation of fact, the misunderstanding was not substantial as to the practical and legal effect of the pretrial agreement, and the appellant did not suffer any prejudice from the misunderstanding.  The appellant’s prior sworn statements to NCIS, Prosecution Exhibits 2 and 3, add little to what is contained in the stipulation of fact, Prosecution Exhibit 1, and nothing to the appellant’s sworn statements during the providence inquiry.  Record at 16-51.  This assignment of error has no merit.

The appellant claims the military judge erred by not conducting a detailed inquiry into the appellant’s understanding of the pretrial agreement.  We disagree.  The military judge took the appellant paragraph by paragraph through the pretrial agreement and explained the meaning of each provision.  The appellant stated that he understood what each provision meant as explained by the military judge, he did not have any questions, all parties agreed there were no agreements outside the written agreement, and both counsel concurred in the court’s interpretation of the agreement.  Record at 51-58.  The military judge fulfilled his obligation under the law.  See United States v. Green, 1 M.J. 453, 456 (C.M.A. 1976).  This assignment of error has no merit.

Erroneous Admission of Evidence 

Over Defense Objection

For his sixth and seventh summary assignments of error, the appellant alleges the military judge abused his discretion by admitting appellant’s two prior sworn statements, Prosecution Exhibits 2 and 3, and photographs of the kidnapping and assault victim’s injuries, Prosecution Exhibit 7, over defense objection.  

Military courts review a military judge’s ruling admitting or excluding evidence for an abuse of discretion.  United States v. Allison, 49 M.J. 54, 57 (C.A.A.F. 1998).  An abuse of discretion will only be found where the military judge has made a "clear error in judgment."  United States v. Houser, 36 M.J. 392, 397 (C.M.A. 1993); see also United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987)(stating that "[t]o reverse for 'an abuse of discretion involves far more than a difference in . . . opinion'").  An "abuse of discretion exists where reasons or rulings of the military judge are clearly untenable and . . . deprive a party of a substantial right such as to amount to a denial of justice."  Travers, 25 M.J. at 62. (internal quotations omitted).  Such an abuse of discretion is more than a reasonable difference in opinion; instead this Court must find that the ruling was "arbitrary, fanciful, clearly unreasonable, or clearly erroneous in order to be invalidated on appeal."  Id.

The military judge did not abuse his discretion in admitting the prosecution exhibits over defense objection.  This assignment of error has no merit.

Erroneous Admission of Evidence 

Without Defense Objection

For his final assignment of error, the appellant argues the military judge committed plain error in admitting photographs of the appellant’s co-defendant’s injuries, Prosecution Exhibit 8, into evidence.  The appellant did not object to the exhibit’s admission at trial.

Generally, failure to object to the admission of evidence forfeits the issue on appeal in the absence of plain error.  

Mil. R. Evid. 103(a).  The purpose of requiring a trial objection is to allow the parties and the military judge to address issues of admissibility of the evidence.  United States v. Cardreon, 52 M.J. 213, 216 (C.A.A.F. 1999).  To abandon the concept of forfeiture, this court would "encourage the practice of 'sandbagging': suggesting or permitting, for strategic reasons, that the trial court pursue a certain course, and later--if the outcome is unfavorable--claiming that the course followed was reversible error."  Freytag v. Commissioner, 501 U.S. 868, 894 (1991)(Scalia, J., concurring in part and concurring in the judgment); see also United States v. Reist, 50 M.J. 108, 110 (1999)(stating that "the waiver rules are designed to prevent defense counsel from remaining silent, making no objection, and then raising the issue on appeal for the first time, long after any possibility of curing the problem has vanished.  It is important to encourage all trial participants to seek a fair and accurate trial the first time around.")(internal quotations omitted).
 


The Rules for Courts-Martial provide a framework for how a 

trial is to be conducted.  "The military judge should not exclude evidence which is not objected to by a party except in extraordinary circumstances."  Rule for Courts-Martial 913(c)(4), Manual for Courts-Martial, United States (1998 ed.), Discussion.  Counsel should be allowed to try the case without "unnecessary interference by the military judge."  Id.  In this case, there were no extraordinary circumstances to cause the military judge to interfere.


Despite his failure to object, the appellant now argues 

that photographs of the co-defendant’s injuries received during the co-defendant’s rape of the female service member were more prejudicial that probative and should have been excluded.  In light of trial defense counsel's failure to object to the admission of the photographs, we review admission of the evidence for plain error.  See United States v. Powell, 49 M.J. 460, 464-65 (C.A.A.F. 1998).  Plain error "must not only be both obvious and substantial, it must also have 'had an unfair prejudicial impact on the jury's deliberation.'"  Id. at 463 (quoting United States v. Fisher, 21 M.J. 327, 328 (C.M.A. 1986)).  Appellant has the burden of persuading this court that there was plain error. Id. at 464.  In light of our analysis above, if there was error it was not obvious.  Furthermore, after reviewing the record, we find any possible error was harmless and presented no fair risk of prejudice taking into consideration that this was a judge alone guilty plea.  Under these circumstances, we conclude that the military judge did not commit plain error or abuse his discretion when he admitted Prosecution Exhibit 8 into evidence. This assignment of error has no merit.

Conclusion

Accordingly, we affirm the findings and sentence, as approved on review below.

Chief Judge DORMAN and Judge VILLEMEZ concur.

     




  For the Court



R.H. TROIDL

Clerk of Court
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