HERNANDEZ – ARMY 9900776


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, BROWN, and VOWELL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 JEFFERY A. HERNANDEZ

United States Army, Appellant

ARMY 9900776

19th Theater Army Area Command (convened);

19th Theater Support Command (action)

R. W. White, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel David A. Mayfield, JA; Major Jonathan F. Potter, JA; Captain David S. Hurt, JA (on brief).

For Appellee:  Colonel David L. Hayden, JA; Lieutenant Colonel Edith M. Rob, JA; Major Anthony P. Nicastro, JA; Captain Jennifer A. Parker, JA (on brief).

23 February 2001

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of larceny, wrongful appropriation (three specifications), making forged checks, and uttering the forged checks, in violation of Articles 121 and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 923 [hereinafter UCMJ].  The military judge sentenced the appellant to confinement for six months, forfeiture of $500.00 pay per month for six months, reduction to Private E1,
 and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.


In a single assignment of error in this Article 66, UCMJ, appeal, the appellant asks us to set aside his bad-conduct discharge, based on the dilatory nature of the post-trial processing of this case.  The government concedes error, but contends that the appropriate relief should be applied to other aspects of the approved sentence.  


This ninety-eight page record of trial took over seven months to transcribe and submit to the military judge for authentication.  The military judge made the notation, “Significant delay awaiting clarification from Ct Rptr,” on an errata sheet contained in the allied papers, and did not authenticate the record for nearly three months after he originally received it.  After authentication, the trial defense counsel requested and received two extensions of time in which to submit clemency matters.  This was not surprising in view of the fact that the appellant was in the United States and the trial defense counsel was still in Korea.  On behalf of his client, the trial defense counsel noted the inordinate post-trial delay and requested sentence relief in the form of “dismissal of the forfeiture of pay and allowances for six months.”
  Whether in response to the clemency request, in recompense for the inordinate delay in post-trial processing, through administrative error, or for some other reason, the staff judge advocate recommended that the adjudged sentence be approved, “except for the Bad-Conduct Discharge.”  The convening authority approved the sentence as adjudged taking action in this case nearly a year after the court-martial concluded.  


In forwarding this record of trial to the Clerk of Court, the newly assigned staff judge advocate commented that the post-trial processing of the appellant’s case was unacceptable.  We agree.


In United States v. Collazo, 53 M.J. 721, 725 (Army Ct. Crim. App. 2000), this court held that “[t]en months to prepare and authenticate a 519-page record of trial is too long.”  The record in this case was far shorter and took longer to prepare and authenticate.  While the record is devoid of direct evidence of prejudice stemming from this unacceptable delay, we will exercise our broad authority under Article 66(c), UCMJ, to moot any possible claim of prejudice by granting sentence relief in our decretal paragraph.   


We have considered the matters raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for one month, and forfeiture of $500.00 pay per month for one month.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� While the charge sheet reflects the appellant’s rank as “PV2,” it appears from other exhibits that the appellant was reduced to Private E1 by nonjudicial punishment for other offenses after preferral of the charges.  





� The adjudged sentence applied only to forfeiture of pay.  We note that the promulgating order, in addition to misspelling the appellant’s first name, fails to reflect that the adjudged forfeitures were of $500.00 pay per month for six months.  
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