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MEMORANDUM OPINION
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MOORE, Judge:


A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of use of methamphetamines on divers occasions, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We conclude that the record of trial must be returned to the convening authority for a new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and action prior to this court addressing the errors raised by appellant.
FACTS


The post-trial paperwork contains the following errors:


1.  Improper Advice on Findings.  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires the SJA to accurately report the findings and sentence the court-martial adjudged.  In this case, the SJAR improperly advised the convening authority of the findings relating to The Specification of The Charge.  Appellant was charged with use of methamphetamines on divers occasions and admitted during the providence inquiry that he had used methamphetamines 15-20 times during the time period charged.  Although the SJAR stated that appellant was found guilty of use of methamphetamines between on or about 1 May 2001 and 4 November 2001, it failed to indicate that the use occurred on divers occasions.    

2.  Nature and Duration of Pretrial Restraint.  Rule for Courts-Martial 1106(d)(3)(D) requires the SJAR to state the nature and duration of any pretrial restraint.  “Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  R.C.M. 304(a).  Appellant indicated that his pass privileges were revoked, that he could not wear civilian clothes, and that he also had to sign in with the staff duty officer every twelve hours on “comp days”
 from 6 November 2001 until 7 December 2001.  He also indicated that his pass privileges were revoked again in February until the date of trial because he tested positive on a urinalysis.
   The SJAR advised the convening authority that no pretrial restraint was imposed. 
  See United States v. Wellington, 58 M.J. 420, 424 (C.A.A.F. 2003) (finding plain error where the SJAR failed to mention pretrial restraint imposed in addition to other misstatements).

3.  Service Record.  Rule for Courts-Martial 1106(d)(3)(C) requires the SJAR to summarize the appellant’s service record.  The SJAR reported that appellant had only received the Army Service Ribbon and the Basic Marksmanship Qualification Badge.  Appellant, a sergeant, had served in the Army for approximately five years at the time of his trial and was a graduate of the Primary Leadership Development Course.  In addition to the awards listed in the SJAR, appellant had been awarded a Good Conduct Medal, the Expert Infantryman Badge, the Parachutist Badge, and the Driver’s Badge (Wheel and Track Bar).  
ANALYSIS


It is firmly established that appellant’s best opportunity for sentence relief is with the convening authority.   United States v. Johnston, 51 M.J. 227, 229 (C.A.A.F. 1999).  The purpose of the SJAR is to assist the convening authority in deciding what action to take on the sentence.  R.C.M. 1106(d)(1).  Our superior court noted that “when records of trial come to the Courts of Criminal Appeals with defective staff work, as was the case here, they simply are not ready for review.”   Johnston, 51 M.J. at 229.  In light of the cumulative errors contained in the SJAR, we conclude that this is such a case.  To ensure basic due process, we will exercise our considerable Article 66(c), UCMJ, discretion and require a new SJAR and action.  See generally United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  


The action of the convening authority, dated 16 January 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Appellant explained during the providence inquiry: 





We have comp days every once in a while during the middle of the week, when [sic] non-rotational days.  We have a three-day and a four-day once during the month, every month.  So it’s about every – every two weeks we get a three day and then the week after we get a four day.





� This was apparently not the subject of the allegations against appellant at his court-martial.





� The charge sheet, block 8, also did not annotate any pretrial restraint.
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