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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Judge:

A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of eight specifications of signing false official documents with an intent to deceive and one specification of theft of $19,700 in violation of Articles 107 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 921.  The appellant was sentenced to a bad-conduct discharge, confinement for nine months, total forfeiture of pay and allowances, and reduction to pay grade E-1.  The convening authority approved the sentence as adjudged.


After carefully considering the record of trial, the appellant's assignments of error, and the Government's response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.


The appellant contends that the trial counsel (TC) committed plain error in her sentencing argument, first, by expressing her personal opinion that the appellant was a liar and a thief and, second, by making an improper racial remark.  As a remedy, the appellant requests that we disapprove the punitive discharge.  We decline to do so. 

Facts

The appellant pled guilty to falsifying numerous official documents over a three-year period with the intent of obtaining additional monetary allowances or family housing to which he was not entitled.  The appellant was single and had no family members, but claimed to be married.


During the sentencing proceeding, First Sergeant Barrett testified, on behalf of the appellant that he had known the appellant for two years and that the appellant was a very good to outstanding performer who had already been rehabilitated and that he would not repeat the same mistake.  In cross-examination, the TC quizzed the first sergeant about his knowledge of the offenses to which the appellant had pled guilty.  Then the TC and the witness engaged in a series of questions and answers regarding how to characterize the appellant's misconduct:

Q.
. . . Now, when you say that you observed his performance and you believe he's performed outstandingly, you are talking about solely his performance, not taking into consideration that he's done so as a liar and a thief?

A.
I don't know, with the exception of him being convicted and pleading guilty to this, yes, he could be characterized as a liar and a thief regarding this - this incident.  I don't know if he is a liar and a thief --.

Q.
Overall.

A.
-- Overall.

Q.
Because this is the only time of the lying and thieving that you know of?

A.
Yes, ma'am.  I wouldn't overall characterize him as a liar and a thief, that he applies that to everything that he does.

Record at 92-93.  

The appellant then made an unsworn statement in pertinent part as follows:

You've heard things that I've done today that I've put to shame my very name, but I assure you that these words and these charges that you hear do not compose who I am.  I am not a terrible person.  I am not a liar and a thief. . . . 


. . . . 

. . . This process has been mentally and emotionally draining, but each day I have come to work on time and been squared away each and every day from the beginning of this ordeal, one year and six months ago.  Although I've been receiving no pay while my debt to the Marine Corps has been recouped, I've not stopped going the extra mile to do the best I could do for the Marine Corps. 


. . . . 

. . . I know that there's a good chance that you'll sentence me to a punitive discharge.  I do not want a punitive discharge, but if you adjudge one, sir, I would ask that you consider that in assigning any confinement.  I know I need to be punished, but I do not believe that confining me will serve any useful purpose to the Marine Corps or myself.  I am not a danger to society and I will not make the same mistake again.  Please do not order me warehoused in a brig where I can't do anyone any good.  Thank you, sir. 

Record at 97-98 (emphasis added).  

The TC then offered into evidence copies of the appellant's Leave and Earnings Statements from July 1996 until January 2000 "to rebut that this Marine says he's not been receiving pay.  There is indication [in Prosecution Exhibit 1] to show that he has been receiving pay.  There was only a two month period in which he received no checks other than allotments."  Record at 99.   

Sentencing Argument

During her sentencing argument, the TC said, in part:

He expressed to you the fact that he comes from a poor family or poor circumstances when he was in Jamaica, that he didn't have running water and no electricity.  I'm at a loss to understand why that would excuse or explain behavior many years later after he's joined the Marine Corps and been in the Marines for over four years–-or nearly four years that that would allow him then to begin his criminal behavior in making up these false statements and stealing over $19,000.00.


. . . . 

. . . This is an individual who created an opportunity for himself over a period of three years, beginning in '95, continuing periodically, and culminating in '98 with the theft of over $19,000.00.

But, whoa [sic] is me, I came from a poor background; whoa [sic] is me, I have financial difficulties and I took the easy way out; whoa [sic] is me, I haven't been paid the last couple of months.  But what you can see by Prosecution Exhibit 1 is that he's been paid considerably over several years and the government is only now trying to recoup or is capable of recouping the money, and that, in fact, he has been paid.  He received allotments, so he was getting money.  This is not a situation of slavery where the government was forcing him to work without any compensation.  This is a situation where he still owes the money to the United States Government.


. . . . 

He asks that he not be confined because he is not a danger to society.  That is only one of the principles of sentencing. . . . Confining him punishes him. . . . Punishment includes retribution and punishment, and that's why confinement is warranted.  It is also necessary for good order and discipline in this case, and goes to rehabilitation of this accused.  I think that confinement is a form of punishment that will teach this individual a lesson.  Granted the entire proceedings of this court-martial teaches an individual a lesson, having this hang over his head for a period of time teaches him a lesson, but not as much as confinement and that is a lesson that this accused need [sic].  Because in my opinion, sir, he is a liar and a thief.  He lied on eight separate occasions and he stole over $19,000.00 over a two year period.

This is an individual who had the opportunity at any time during those three years to correct his behavior, or if he didn't want to change it and back up to where he wasn't lying and thieving, to at least stop his behavior.  For an individual who can fake a marriage, he can certainly correct that with a simple—-simple document change just as he did when he creates this false marriage.

This is not a matter of "I made a mistake and it got away from me."  Any time during those eight separate situations when he made those false documents, any time during those two that he was receiving government allowances to which he was not entitled he could have stopped.  He chose not to.  He chose to be a liar and a thief, and I believe that he deserves to be punished as a liar and a thief.  I ask that you punish him by adjudging a punitive discharge, and confinement for a period of two years.  

Record at 100-02 (emphasis added).  

The civilian trial defense counsel (CTDC) did not object during the TC's argument, but started his own argument as follows:

I just want to make a couple of comments about trial counsel's argument, sir.  I didn't want to interrupt her.  However, I would object to the fact that she injected her personal opinion into her argument.  It has no place in this court-martial.  Secondly, I would object to her use of the word "retribution."  It sounds like revenge, and revenge is not a principle of sentencing that is following by the United States under the Constitution, certainly not in the military.

Record at 103.  The CTDC then continued with his argument on sentencing without waiting for a response or ruling from the military judge.

Expression of TC's Personal Opinion

The appellant complains that it was improper for the TC to express her personal opinion that he is a liar and a thief.  It may well be that the experienced CTDC did not intend to formally object to the TC's expression of her personal opinion since he prefaced his objection by calling it a comment and since he did not wait for, or demand, a ruling from the military judge.  However, we will review the matter for abuse of discretion as if the military judge had denied the objection.  


It is well established that counsel may not express their personal opinion during argument.  "It is unprofessional conduct for a lawyer to express a personal belief or opinion in his client's innocence or personal belief or opinion in the truth or falsity of any testimony or evidence. . . ."  ABA Standard for Criminal Justice 4-7.8(b).  


However, "Inappropriate prosecutorial comments, standing alone, would not justify a reviewing court to reverse a criminal conviction obtained in an otherwise fair proceeding.  Instead, . . . , the remarks must be examined within the context of the trial to determine whether the prosecutor's behavior amounted to prejudicial error."  United States v. Young, 470 U.S. 1, 11 (1985). 


We find that the TC expressed her belief in order to rebut the opinions expressed by First Sergeant Barrett in his testimony and expressed by the appellant in his unsworn statement that the appellant was not a liar and a thief.  We also note that the appellant pled guilty to falsifying documents and larceny.  Clearly, the TC could have reasonably argued, without expressing her personal opinion, that the appellant was a liar (in that he intentionally falsified several official documents) and that he was a thief.  Nonetheless, it was error for the TC to express her personal opinion to that effect.  However, in the context of the case and considering that the CTDC did not consider it important enough to demand a ruling from the military judge, we find that the TC's expression of personal belief was relatively insignificant and had no bearing on the sentence that the appellant received.  

Improper Reference to Race

As to the second assignment of error, the appellant complains that the TC's argument, "[t]his is not a situation of slavery where the government was forcing him to work without any compensation," was an improper inflammatory reference to the appellant's race.  Appellant's Brief of 29 Oct 2002 at 4-6.  The appellant is an African-American who was born and raised in Jamaica and immigrated to the United States at the age of 17.  Id. at 2; Defense Exhibit E.  


At trial, the CTDC did not object or make any "comment" regarding the TC's reference to slavery.  Unless timely objection to an improper argument is made, the issue is waived, absent plain error.  Rule for Courts-Martial 801(g) and 1001(g), Manual for Courts-Martial, United States (2000 ed.).  To constitute plain error, the error must be obvious and materially prejudice a substantial right of the accused.  United States v. Powell, 49 M.J. 460, 461-65 (1998); United States v. Fisher, 21 M.J. 327, 328 (C.M.A. 1986); see Art. 59(a), UCMJ.  


"Argument based on racial animus can constitute a due process constitutional error, and if that error were preserved by a timely objection, an appellate court must reverse unless it is convinced that the error was 'harmless beyond a reasonable doubt.'"  United States v. Walker, 50 M.J. 749, 753 (N.M.Ct.Crim.App. 1999)(quoting United States v. Ward, 1 M.J. 176, 180 (C.M.A. 1975)).


However, after examining all the facts and circumstances of this case, we do not find that the TC's comment regarding slavery was a reference to the appellant's race.  Based on our review of the record, it is obvious to us that the TC was merely rebutting the appellant's comment that he was working without pay.  Thus, the TC committed no error in making this argument, despite the unfortunate use of the word "slavery."  


Assuming arguendo that the TC erred, we find that the TC's argument regarding slavery had no effect on the sentence, did not materially prejudice a substantial right of the appellant or constitute plain error and was harmless beyond a reasonable doubt.  Even if any portion of the TC's argument constituted plain error, we find no prejudice to any substantial right since the military judge is presumed to know and apply the law and to disregard any improper argument.  United States v. Robinson, 25 M.J. 43, 44 (C.M.A. 1987).  

     Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed.


Senior Judge PRICE and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court
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