McPHEE – ARMY 20020801


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, JOHNSON, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Major DARLENE M.  McPHEE

United States Army, Appellant

ARMY 20020801

7th Infantry Division and Fort Carson

Gary V. Casida (arraignment) and Donna M. Wright (trial), Military Judges

Colonel Stephanie D. Willson, Staff Judge Advocate

For Appellant:  Steven M. Werner, Esquire (argued); Captain Terri J. Erisman, JA (on brief and brief on Petition for New Trial); Captain Charles L. Pritchard, JA.
For Appellee:  Captain Abraham F. Carpio, JA (argued); Colonel Steven T. Salata, JA; Lieutenant Colonel Mark L. Johnson, JA; Lieutenant Colonel Theresa A. Gallagher, JA (on brief); Lieutenant Colonel Margaret B. Baines, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Captain Abraham F. Carpio, JA (brief on Petition for New Trial).

27 January 2005
---------------------------------------------------------

MEMORANDUM OPINION

AND

ACTION ON PETITION FOR NEW TRIAL

--------------------------------------------------------
Per Curiam:


A general court-martial composed of officer members convicted appellant, contrary to her pleas, of larceny and conduct unbecoming an officer, in violation of Articles 121 and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 821 and 933 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dismissal, forfeiture of $1,000.00 pay per month for three months, a fine of $2,000.00, and to serve thirty days confinement if the fine was not paid, and a reprimand.


The case is before this court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s petition for new trial, appellant’s assignments of error, and the government’s reply thereto.  We heard oral argument on 8 November 2004.  In assignment of error VI, appellant’s counsel asserts:

THE MILITARY JUDGE ERRED IN NOT FINDING THE SPECIFICATIONS OF CHARGE I [LARCENY] AND CHARGE II [CONDUCT UNBECOMING AN OFFICER] MULTIPLICIOUS BECAUSE THE FACTUAL CON-DUCT ALLEGED AS CONDUCT UNBECOMING IN [THE SPECIFICATION OF] CHARGE II INCLUDED THE LARCENY DESCRIBED IN [THE SPECIFICATION OF] CHARGE I.

We agree and will grant appropriate relief in our decretal paragraph.


The gravamen of the Article 133 offense was that appellant “wrongfully and dishonorably contribute[d] to the delinquency of a minor by enlisting her daughter’s assistance in stealing a bottle of perfume from the Army and Air Force Exchange Service . . . .”  The military judge instructed the court members that the elements of the Article 133 offense included all the elements of the Article 121 offense.  The larceny offense was simply a subset of the conduct unbecoming offense.  United States v. Palagar, 56 M.J. 294, 297 (C.A.A.F. 2002); United States v. Frelix-Vann, 55 M.J. 329, 331 (C.A.A.F. 2001).


Accordingly, the findings of guilty of Charge I and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record of trial, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dismissal and a reprimand.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision, are ordered restored, as mandated by Article 75(a), UCMJ.






FOR THE COURT:
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