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MEMORANDUM OPINION
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KAPLAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his guilty pleas, of a violation of a lawful general regulation, consensual sodomy,
 conduct unbecoming an officer (two specifications), and adultery, in violation of Articles 92, 125, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 925, 933, and 934 [hereinafter UCMJ].
  The military judge sentenced the appellant to be dismissed from the Army, to forfeit all pay and allowances, and to be confined for three years.  As required by the terms of the pretrial agreement in this case, the convening authority disapproved confinement in excess of twelve months, suspended for a period of six months all confinement in excess of four months, and otherwise approved the adjudged sentence.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, the government’s reply thereto, and the matter raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We have determined that although none of the assigned errors or the Grostefon matter merit our granting any relief, some discussion is appropriate.

ASSIGNMENTS OF ERROR


In this guilty plea appeal, appellant has chosen to focus his attack on the pre-trial and post-trial processing of his case.  Specifically, he claims that his court-martial lacked jurisdiction because the convening authority, Major General (MG) Longhouser, was disqualified, by virtue of his own improper sexual conduct, from acting as the general court-martial convening authority on this case.  In addition, he claims that MG Longhouser’s successor, MG Friel, should not have taken action on appellant’s case, purportedly because of his status as MG Longhouser’s successor.  Finally, he asserts that his requests for post-trial discovery and for additional time to file Rule for Courts-Martial 1105 [hereinafter R.C.M.] matters were improperly disapproved.  As discussed below, we reject each of these claims.

DISCUSSION


Article 22, UCMJ, provides in pertinent part that “[g]eneral courts-martial may be convened by— . . . (8) any other commanding officer designated by the Secretary concerned . . . .”  The appellant does not dispute that MG Longhouser, as commander of the Army’s Test and Evaluation Command (TECOM), met this requirement.  Appellant does contend, however, that MG Longhouser was an “accuser” and, therefore, disqualified by operation of Article 22(b) from convening this court-martial.  An “accuser” is defined in Article 1(9), UCMJ, to include “any other person who has an interest other than an official interest in the prosecution of the accused.”  Appellant suggests that because MG Longhouser may have engaged in an extramarital affair several years ago, he had “an interest other than an official interest” in appellant’s case.  

To determine whether or not a convening authority is an accuser, we must ascertain if he or she “was so closely connected to the offense that a reasonable person would conclude that he [or she] had a personal interest in the matter.”  United States v. Gordon, 1 U.S.C.M.A. 255, 261, 2 C.M.R. 161, 167 (1952); see also United States v. Dinges, 49 M.J. 232, 234 (1998); United States v. Corcoran, 17 M.J. 137, 138 (C.M.A. 1984); United States v. Crossley, 10 M.J. 376, 378 (C.M.A. 1981).  Applying this test, we find appellant’s assertion to be speculative and legally groundless.  We choose, rather, to follow the persuasive precedent of our sister court in United States v. Kroop, 34 M.J. 628 (A.F.C.M.R. 1992), aff’d, 38 M.J. 470 (C.M.A. 1993), a case very similar factually to the case before us.  We hold that MG Longhouser was not an accuser and was not disqualified from referring the charges against the appellant to trial by general court-martial.


We find that appellant’s requests for post-trial discovery and for additional time to file R.C.M. 1105 matters were properly disapproved by MG Friel.
  The materials sought--information concerning the investigation of allegations of sexual improprieties by MG Longhouser and the processing of his voluntary retirement--are legally irrelevant to appellant’s case.  The fact that other officers may have committed UCMJ violations, even violations similar to those of the appellant, in no way entitles the appellant to clemency.  This is particularly true given the extremely favorable terms of the pretrial agreement negotiated in this case.  


Finally, we reject the contention that MG Friel was somehow disqualified from taking final action as the convening authority on appellant’s case.  Nothing in the record suggests that MG Friel was not properly appointed to command TECOM or that he did not independently exercise his discretion under R.C.M. 1107(b)(1) in acting on appellant’s case.  The fact that he may have followed the advice of his legal advisors in no way shows an abandonment of his responsibilities under the UCMJ.

DECISION


Accordingly, the findings of guilty and the sentence are affirmed.


Judge MERCK and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Although charged with forcible sodomy, appellant pleaded guilty to, and was found guilty of, consensual sodomy.





� Additionally, appellant was found not guilty of charges of rape, indecent assault (three specifications), and obstruction of justice, in violation of Articles 120 and 134, UCMJ.





� Any action by the Chief of Military Justice in the Office of the Staff Judge Advocate denying this request was without legal effect.  See R.C.M. 1105(c)(1).
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