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MEMORANDUM OPINION
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WALBURN, Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of absence without leave (AWOL) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, and reduction to Private E1, and credited appellant with thirty days of confinement credit against his sentence to confinement.  This case is before the court for review pursuant to Article 66, UCMJ.
Appellant asserts, inter alia, that:  (1) the record of trial is factually and legally insufficient to support the military judge’s finding of guilty of AWOL for the period 1 March 2000 to 12 September 2001; (2) he suffered prejudice because the post-trial recommendation (SJAR) and its addendum failed to advise the convening authority of the military judge’s award of thirty days of confinement credit for an Article 13, UCMJ, violation; and (3) the post-trial processing of his case was dilatory.  While we disagree with appellant’s first assignment of error, the military judge’s findings of guilty of two periods of AWOL deserve further discussion.  However, due to the ambiguities in the SJAR and its addendum, which address the Article 13, UCMJ, credit and trial defense counsel’s assertion of dilatory post-trial processing, we will grant appropriate relief in our decretal paragraph.  The additional assignments of error appellate defense counsel raise, and the matters appellant personally raises pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.
AWOL OFFENSE
Facts

Appellant was charged with AWOL from 21 October 1999 to 25 September 2001.  The military judge found appellant guilty by exceptions and substitutions of two shorter AWOL periods:  21 October 1999 to 6 November 1999 and 1 March 2000 to 12 September 2001.

At trial, appellant testified that he failed to report to Fort Hood, Texas, on 20 October 1999, as required after his permanent change of station (PCS) from Korea.  When appellant returned home on PCS leave from Korea, his mother was suffering from physical and financial problems.  She had been hospitalized for an epileptic seizure and he felt obligated to care for her during her illness.  Appellant testified that the electricity in his mother’s home was shut off in October or November 1999 due to nonpayment.  During his absence from Fort Hood, appellant lived with his mother in Stafford Springs, Connecticut, and supported her financially.  


In early November 1999, appellant testified he called the 21st Replacement Company First Sergeant at Fort Hood who instructed appellant to turn himself in to the nearest recruiting station.  As instructed, appellant visited the Manchester, Connecticut, recruiting station on 6 November 1999 (the date the military judge terminated appellant’s first AWOL period).  According to appellant, a recruiter made several telephone calls, told appellant he needed to return to Fort Hood, and referred appellant to West Point, New York, to seek further assistance.  When appellant telephoned West Point, someone informed him that West Point did not handle AWOL soldiers.  Appellant again telephoned the 21st Replacement First Sergeant who instructed him to return to the recruiting station.

Appellant further testified he again went to the Manchester recruiting station on 10 December 1999, 14 January 2000, sometime in February 2000, and sometime in June 2000.  According to appellant, the same scenario occurred each time—the recruiter made phone calls and admonished appellant to return to Fort Hood, followed by a referral to West Point.  In late February 2000, appellant obtained civilian employment and said he did not return to the recruiting station until June or July 2000.  The June or July 2000 visit was of shorter duration than the previous visits.

On 12 September 2001, appellant said he again returned to the Manchester recruiting station and discussed his situation with a different recruiter, Sergeant First Class (SFC) Maldonado.  Unlike previous recruiters, SFC Maldonado contacted a major with whom appellant spoke.  The major instructed appellant to travel to Fort Dix, New Jersey, to turn himself in.  Appellant testified that, after the 12 September visit to the recruiting station, he received a call from an officer at Fort Dix who asked appellant if he was going to turn himself in.  He responded affirmatively.  On 27 September 2001, appellant (at his own expense) traveled to Fort Dix by bus.  At Fort Dix, appellant met with Detective Hollinger (the AWOL and deserter apprehension detective) who provided him with a provisional pass and a government-funded plane ticket to Fort Hood.
On 27 October 2001, at Fort Hood, Sergeant Jones advised appellant of his rights and interviewed him.  In a written statement dated the same day (and admitted at trial without objection as Prosecution Exhibit 2), appellant stated he went to the Manchester recruiting station in November and December 1999, and again in February 2000.  He also wrote, “Each time I was told the same thing.  The [Sergeant] would make calls and tell me just to get to [Fort] Hood.”

Appellant further admitted in his statement, “I didn’t return because I was afraid and didn’t know what to expect.”  However, he provided inconsistent testimony at trial regarding his reasons for failing to properly report to Fort Hood.  Appellant initially testified he failed to return to Fort Hood because of a lack of funds.
  Later, appellant testified he did not return to Fort Hood “because [his] mom was ill.”

Mr. Gary Baker, a close, family friend since childhood, testified during the defense case in chief.  He described driving appellant to the Manchester recruiting station sometime in November 1999.  According to Mr. Baker, appellant told him “he wanted to get things straightened out.”  Mr. Baker remained outside in his car while appellant entered the recruiting station.  Mr. Baker testified that appellant was in the station twenty to thirty minutes, appeared upset upon returning to the car, but did not state why he was upset.  In June or July 2000, Mr. Baker stated he drove appellant to the Manchester recruiting station, and again remained outside while appellant entered the station.  Mr. Baker testified appellant “wasn’t in there very long.”  Upon his return to the car, appellant commented Manchester “wasn’t where he was supposed to be” and that “[h]e was supposed to be going to New York.”


During cross-examination, the following colloquy between trial counsel (Q) and Mr. Baker (A) ensued:

Q.  Between the period of around October ’99 and September of 2001, approximately how much time would you say the accused spent at your house?  It was a lot of time, wasn’t it?

A.  Yeah.  He’s really close to my kids, so he came over to visit my kids too.

Q.  Okay.  At any time, did you discuss him being AWOL during this period?

A.  Yes.

Q.  Isn’t it true that you discussed with him being AWOL a lot of times?

A.  Quite a few times I asked him about what he was going to do about getting back, and he said it was all taken care of.    

Law
Legal and Factual Sufficiency


Article 66(c), UCMJ, mandates that we review the legal and factual sufficiency of the evidence, and thereafter, affirm only those findings of guilty we find correct in law and fact.  United States v. Gilchrist, 61 M.J. 785, 793 (Army Ct. Crim. App. 2005).  Our court reviews the legal and factual sufficiency of the evidence de novo.  Id. (citing United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002)).

In testing for legal sufficiency, our court determines whether a rational trier of fact could have found all the essential elements of the offenses beyond a reasonable doubt, considering the evidence—and every reasonable inference therefrom—in a light most favorable to the government.  United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005) (citing Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)); United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  In testing for factual sufficiency, we must weigh the evidence, make allowances for not having personally observed the witnesses, and then be convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  “In sum, to sustain appellant’s conviction, we must find that the government has proven all essential elements and, taken together as a whole, the parcels of proof credibly and coherently demonstrate that appellant is guilty beyond a reasonable doubt.”  Gilchrist, 61 M.J. at 793 (citing United States v. Roukis, 60 M.J. 925, 930 (Army Ct. Crim. App. 2005)).
Absence Without Leave

Article 86(3), UCMJ, provides, “Any member of the armed forces who, without authority . . . absents himself or remains absent from his unit, organization, or place of duty at which he is required to be at the time prescribed; shall be punished as a court-martial may direct.”  This offense contains the following elements:
(a) That the accused absented himself or herself from his or her unit, organization, or place of duty at which he or she was required to be;

(b) That the absence was without authority from anyone competent to give him or her leave; and

(c) That the absence was for a certain period of time.

Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 10b(3).  “An ‘unauthorized absence under Article 86(3) is an instantaneous offense.  It is complete at the instant an accused absents himself or herself without authority.’”  United States v. Estes, 62 M.J. 544, 553 (Army Ct. Crim. App. 2005) (quoting Manual for Courts-Martial, United States (2002 ed.),
 Part IV, para. 10c(8)).  The duration of the AWOL, while not an essential element, is an aggravating factor for purposes of determining the authorized maximum punishment.  See MCM, 2000, at Part IV, paras. 10c(4) and 10c(8).  Furthermore, military judges are authorized to divide AWOL specifications into two or more separate, shorter periods that fall within the originally charged period of AWOL.  See MCM, 2000, at Part IV, para. 10c(11);
 United States v. Pinero, 60 M.J. 31, 34 (C.A.A.F. 2004) (“A military judge may find multiple absences within a single charged period . . . .”); United States v. Francis, 15 M.J. 424 (C.M.A. 1983) (cited in Pinero, 60 M.J. at 34); United States v. Scott, 59 M.J. 718, 722-23 (Army Ct. Crim. App. 2004) (“[W]e are not limited to approving one shorter, single period of AWOL.”), pet. denied, 60 M.J. 46 (C.A.A.F. 2004).

Mistake of Fact Defense


An honest and reasonable mistake of fact has long been recognized as a potential affirmative defense to a charge of AWOL.  See United States v. Holder, 7 U.S.C.M.A. 213, 217, 22 C.M.R. 3, 7 (1956); United States v. Zachary, 61 M.J. 663, 669-70 n.15 (Army Ct. Crim. App. 2005) (citing United States v. Timmins, 21 U.S.C.M.A. 475, 45 C.M.R. 249 (1972)).  A mistake-of-fact defense may be raised where:

[A]s a result of . . . mistake, [the accused held] an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the accused would not be guilty of the offense.  If the . . . mistake goes to an element requiring premeditation, specific intent, willfulness, or knowledge of a particular fact, the . . . mistake need only have existed in the mind of the accused.  If the . . . mistake goes to any other element requiring only general intent or knowledge, the . . . mistake must have existed in the mind of the accused[, i.e., must have been an honest mistake,] and must have been reasonable under all the circumstances.  

Rule for Courts-Martial [hereinafter R.C.M.] 916(j)(1) (emphasis added).  Absence without leave is a general intent crime.  See Holder, 7 U.S.C.M.A. at 216, 22 C.M.R. at 6; Zachary, 61 M.J. at 669-70 n.15.  As such, the mistake-of-fact defense requires the accused’s mistake to have been both honest and reasonable.  See R.C.M. 916(j)(1).  If raised by the evidence, the prosecution carries the burden of proving beyond a reasonable doubt that a mistake of fact defense does not exist.  R.C.M. 916(b).
Discussion
The parties agree that appellant’s conviction for the first AWOL period (21 October 1999 to 6 November 1999) is supported by the evidence.  However, appellant now asserts the military judge erred by finding him guilty of the second AWOL period (1 March 2000 to 12 September 2001).  Appellant argues he terminated his first AWOL period on 6 November 1999 when he “voluntarily presented himself to military personnel at the Manchester Connecticut Recruiting Station.”  Because “military authorities . . . refused to assist [appellant] in returning to his unit of assignment at Fort Hood until 12 September 2001,” appellant asserts he is not guilty of the second AWOL period.
The government concedes appellant voluntarily terminated his first AWOL period on 6 November 1999, and that this termination lasted from 6 November 1999 to 1 March 2000.  However, the government argues that “appellant’s own sworn [sic] statement [provides] solid and sufficient evidence to find beyond a reasonable doubt that appellant absented himself from his unit from . . . 1 March 2000 until 11 [sic] September 2001.”  After considering the entire record, we agree with the government.
In appellant’s case, the military judge found appellant guilty of two shorter periods of AWOL within the period charged.  Appellant was charged with AWOL from 21 October 1999 to 25 September 2001.  The military judge terminated appellant’s initial period of AWOL on 6 November 1999, the day appellant first visited the Manchester recruiting station.  The military judge also found appellant guilty of AWOL for the period 1 March 2000 to 12 September 2001.  The record is silent concerning the military judge’s rationale for restarting appellant’s AWOL status on 1 March 2000.
  Despite the military judge’s failure to make specific findings on the record, we find the evidence legally and factually sufficient and uphold appellant’s conviction for AWOL beginning on 1 March 2000.

Appellant’s unrebutted testimony at trial and written statement reflect an honest and reasonable mistake of fact regarding appellant’s “authority” to be absent from 6 November 1999 until on or about 29 February 2000.  Appellant testified that he visited the recruiting station in November and December 1999, and again in January and February 2000.  Appellant’s written statement (Prosecution Exhibit 2) reflects that appellant visited the recruiting station in November and December 1999, and again in February 2000.  According to appellant, he talked to recruiters during these months and followed their instructions.

After 1 March 2000 (the second AWOL start date), appellant’s mistake of fact was no longer reasonable.
  Appellant obtained civilian employment in late February 2000, and then failed to return to the recruiting station for four to five months.  On numerous occasions appellant discussed his AWOL status with his close friend, Mr. Baker, yet repeatedly returned to the same recruiting station without once attempting to personally return to Fort Hood.  After November 1999, appellant made no further attempts to contact personnel at Fort Hood for additional guidance.  One of appellant’s stated reasons for failing to return to Fort Hood—a lack of funds—was no longer a reasonable excuse.  Lastly, appellant’s statement upon his return to Fort Hood—that he “didn’t return because [he] was afraid and didn’t know what to expect”—also undercuts an honest belief, on appellant’s part, that he was not AWOL.  

The facts surrounding appellant’s short visit to the Manchester recruiting station in June or July 2000 also do not support a mistake of fact defense.  As soon as he returned to the car, appellant stated to Mr. Baker that Manchester “wasn’t where he was supposed to be.  He was supposed to be going to New York.”  This clearly indicates appellant knew he was required to take additional (and different) steps in order to terminate his AWOL status.  He failed to do so until his last visit to the recruiting station on 12 September 2001.  Any mistake appellant had as to the authority to be absent from Fort Hood was neither honest nor reasonable.
   

After reviewing the evidence and applying the standards for legal and factual sufficiency, we find the evidence admitted during the trial on the merits is sufficient to sustain the military judge’s finding of guilty to both periods of AWOL.
POST-TRIAL PROCESSING
Facts
On 20 February 2002, the last day of appellant’s trial, the military judge awarded appellant thirty days of confinement credit for a violation of Article 13, UCMJ.  The military judge granted credit because she determined appellant was erroneously deprived pay and allowances for several months, and was not notified of indebtedness and the opportunity to rebut the debt.  In his 10 February 2003 SJAR, the staff judge advocate (SJA) recommended the convening authority “approve the sentence as adjudged.”  The SJA also informed the convening authority the “accused should be credited with 30 days of confinement against the sentence to confinement,” but otherwise did not indicate why he should grant this credit.
In appellant’s 19 March 2003 clemency submission, trial defense counsel wrote, “It should be made clear that the military judge ordered 30 days of confinement against the sentence to confinement as a result of illegal pretrial punishment under Article 13, UCMJ.”  Thereafter, in an unsigned and undated SJAR addendum, the SJA recommended the convening authority grant “partial clemency” and “disapprove one month of the accused’s adjudged confinement.”  The SJA devoted the entire SJAR addendum to discussing appellant’s assertion of dilatory post-trial processing.  However, the SJA again did not advise the convening authority that the military judge awarded appellant thirty days of confinement credit pursuant to Article 13, UCMJ.  Moreover, the SJA did not advise the convening authority that, whether or not he granted the recommended one month of partial clemency for dilatory post-trial processing, he was obligated to grant appellant thirty days of confinement credit for the Article 13 violation.  In his 8 April 2003 initial action, the convening authority approved the adjudged sentence and credited appellant “with 30 days of confinement against the sentence to confinement.”
Discussion

Appellate defense counsel assert appellant suffered prejudice because the SJAR and its addendum fail to advise the convening authority that the military judge ordered thirty days of confinement credit for a violation of Article 13, UCMJ.  Because of ambiguities in the SJAR and its addendum, appellant asks “this Court to disapprove 30 days of confinement.”  Appellate government counsel disagree with appellant’s assertion and the requested relief.  Conversely, appellate counsel agree that the government was dilatory in the post-trial processing of appellant’s case.
  However, while “the Government agrees that the recommendation of the SJA to grant thirty days of confinement credit for post-trial delay should be granted,” appellant argues that “30 days is simply insufficient to address the amount of delay in this case” and requests sentence reassessment.

Read together, the SJAR and its addendum recommend the convening authority reduce appellant’s sentence by one month (or thirty days) based on dilatory post-trial processing.  These documents do not mention the convening authority’s obligation to grant thirty days of confinement credit awarded at trial for the violation of Article 13, UCMJ.  Therefore, the record is inconclusive regarding whether the convening authority applied “30 days” as a matter of law or as a matter of command prerogative, i.e., clemency, against the sentence to confinement.  Because we cannot determine the convening authority’s basis for crediting appellant, in his initial action, “with 30 days of confinement against the sentence to confinement,” and in the interest of judicial economy, we will accept the government’s concession and reduce appellant’s sentence to confinement by one month in our decretal paragraph.
CONCLUSION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, and reduction to Private E1.  Appellant be will credited with thirty days of confinement credit against his sentence to confinement.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.

Senior Judge SCHENCK and Judge ZOLPER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Unlike his trial testimony, appellant’s written statement does not mention visiting the recruiting station in June 2000.





� Contrary to his trial testimony, finance records (entered into evidence over defense objection as Prosecution Exhibit 11) and testimony from Mr. Penn (Chief of the Fort Hood Defense Military Pay Office) indicate appellant continued to be paid through at least mid-December 1999, a full six weeks after his report date to Fort Hood.


� These provisions are identical to those in the MCM, 2000.  Unless otherwise noted, all references are to the MCM, 2000.


� If an accused is convicted of two or more AWOL periods under a single specification, “the maximum authorized punishment shall not exceed that authorized if the accused had been found guilty as charged in the specification.”  MCM, 2000, at Part IV, para. 10c(11).


� At trial, after the military judge announced her findings of guilty, defense counsel requested the military judge enter special findings pursuant to R.C.M. 918(b).  The military judge denied the request as untimely.  Though not an abuse of discretion, the military judge’s failure to enter special findings makes the review of her findings of guilty a challenge.  We strongly encourage military judges to enter special findings when dividing one longer AWOL specification into two or more separate, shorter periods of AWOL.


� Although the record is silent regarding the military judge’s reason for restarting appellant’s AWOL status on 1 March 2000, we can reasonably and logically infer this inception date from the evidence of record.  See Pinero, 60 M.J. at 33-34 (citing Francis, 15 M.J. at 424; United States v. Simmons, 3 M.J. 398, 399 (C.M.A. 1977); United States v. Harris, 21 U.S.C.M.A. 590, 593-94, 45 C.M.R. 364, 367-68 (1972)).  Appellant testified he started working “[t]owards the end of February.”  He also asserted in his written statement he “was working at [his] old job . . . [at t]he Stafford Food Center cutting meat.  Feb. 00 – Sep. 15, 01.”  In this case, an inception date of 1 March 2000 inures to appellant’s benefit because it necessarily shortens the second AWOL period, unlike a date in February 2000.  See Simmons, 3 M.J. at 399 (stating “accused must be given the benefit of all uncertainties” and that “[a]ll doubt [must be] resolved . . . in favor of the accused”).


� Appellate defense counsel also assert appellant’s actions, combined with the military recruiter’s actions, satisfy the elements of voluntary termination required by United States v. Rogers, 59 M.J. 584, 586-87 (Army Ct. Crim. App. 2003).  However, the facts established at trial, specifically appellant’s statements, do not support a finding that appellant voluntarily terminated his AWOL in June 2000.


� Appellant’s sentence was adjudged on 20 February 2002.  The military judges authenticated the 331-page record of trial on 23 and 24 January 2003.  As stated in the SJAR addendum, “the accused’s copy of the authenticated record of trial was not sent until after service of the [SJAR] on 18 March 2003.”
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